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PEEPACE. 



J- 



In a country like India, where the territory of the 

British Crown is at numerous points conterminous 

with the territory of independent Native States 

J — which are reckoned at no less a number than 

* 629, or, if the Burmese States are included, 688, — 

g whose sovereignty within their own territorial 

C limits is distinctly acknowledged by the Paramount 

Power and, as we shall see, has been judicially 

aflfirmed by the Judicial Committee of the Privy 

Council in a recent case,* the importance of the 

subject of Private International Law to the Indian 

law student cannot be denied. It is a subject, in 

fact, which not only possesses great theoretical 

interest for the Indian lawyer, but is one also which 

* In the case of Sirdar Gurdyal Singh v. H,H, The Raja of 
Faridkot, (1894) App. Oas. 670. 
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very frequently demands his practical attention. 
It is, nevertheless, a subject upon which no text- 
book suitable to an Indian student exists at present, 
and this want has been particularly felt by those 
who were studying for a law degree at some one of 
our Indian Universities. The want, though perhaps 
not to the same extent, is probably also felt by 
English students, for such treatises as those of 
Westlake and Foote seem scarcely adapted for a 
college course, while those of Phillimore and Bar 
— the latter now made accessible to English readers 
by Mr. Gillespie's excellent translation — are clearly 
outside their range altogether. It has occurred to 
me, therefore, that there is an open field here which 
calls for labourers, and, although I would have been 
better pleased if some one more qualified and less 
occupied with the practical side of the profession 
than myself had been foimd to devote his leisure 
moments to its examination and elucidation, I have 
consented, at the express request of the leading 
members of the Faculty of Law of the Punjab 
University, and in the absence of others willing 
to undertake the task, to compile the following 
treatise, giving a brief historical introduction to the 
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subject and stating the leading principles that are 
now generally accepted in the province of Private 
International Law, in language at once free from 
all ambiguity and simple in expression. In doing 
so I have carefully consulted all the leading treatises 
on the subject Jn English, German, French and 
Italian, and I have endeavoured to extract from 
them such rules as appeared to have gained more 
or less general recognition, not hesitating to adopt 
the very ipsissima verba of any writer of acknow- 
ledged merit whose language appeared to me to 
express a rule with such definiteness and clearness 
of expression that I could not myself hope to im- 
prove upon it. My special obligations are in this 
way due to Burge (but too little known to English 
students), Story, Westlake, and Phillimore amongst 
English writers; to Laurent, Calvo, Brocher, and 
Foelix amongst French ; Fiore, Fusinato, and 
Laghi amongst Italian; and last, but not least, 
to my old and honored friend Von Bar, amongst 
German Jurists. Remembering, however, that I 
was writing for English students, or rather for 
students who would require a more practical 
acquaintance with the English phase of questions 
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of Private International Law than with that under 
any other system of law, particular care has been 
taken to give prominence to the views accepted 
by English authorities — which in every instance 
are quoted at the foot of the page, to enable 
the reader to refer to them, if necessary, for his 
own satisfaction. 

W. H. R. 

Lahobe, 
Marchy 1895. 
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CHAPTER I. 

GROWTH AND GENERAL THEORY OF PRIVATE INTERNATIONAL 

LAW. 

1. The existence of conterminous independent States naturally Chap. I. 



leads to an intercliange of traffic between their respective interchange 

subjects, and once this traffic commences, the necessity of between 

recognizing some general rules by which the jural relations ?^^®°*®x^* 

arising out of it can be satisfactorily regulated is imme- States the 

hasis of 
diately felt. To supply these rules is the direct object of Private Inter- 

what is known to European writers of the present day as ^ ^^ ^* 

Private International Law, which, as has been said by one of 

the ablest continental writers on the subject, " determines the 

applicability of the legal systems and the jurisdiction of the 

agencies — the courts and magistrates — of different States in 

private legal relations." ^ 

2. Understood in this restricted sense, the term Private Restrictive 
International Law, although not free from objection, is, on the term, 
the whole, as good as and, perhaps, better than any other that 
has hitherto been suggested to replace it. The term is not 
of course to be taken as implying that there anywhere exists 
a body of laws binding upon the civilized States of the world, 
originating out of and sanctioned by a real communis consensus 
of all such States. No such comity exists and never will 
exist. For the realisation of any system of organisation of 

^ Von Bar. See his Theory and Fractice of Private International LaWj 
2nd ed., translated by G. R. Gillespie, page 1. 
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mankind, under which all nations would submit to the power 
of a common legislature, is, as Bluntschli says, a " beautiful 
dream of the idealists." Each State must be conceded an 
absolute power of prescribing what law shall or shall not prevail 
within its own boundaries. It is therefore perfectly free to 
every State to deny the applicability of any rule, however 
generally recognized by other States, within its own territorial 
limits. But while such a power is conceded in theory there is 
practically this check upon the arbitrary exercise of it, that a 
State which persistently and openly declined to be bound by 
principles which were universally observed by other civilized 
States in regulating the inter- jural relations between their 
citizens and foreigners, would very soon find itself cut away 
from the general family of sovereign States, and its citizens 
subjected to many disadvantages in their dealings with the 
citizens of other States. For this reason there has sprung up 
a kind of customary law, partly based on principles drawn 
from the Roman law,^ which at one time claimed to regulate 
the whole known world, partly on the opinion of learned 
juristical writers, and partly also on treaties and conventions 
between some of the more powerful modem States, the scope 
and object of which is to determine the rules by which 
private rights between subjects of different States, which are 
to have an extra-territorial effect, are to be regulated. 

3. Such a customary law, as it has abeady been indicated, 
has had a slow and, in some respects, a severely contested 
development. Before proceeding to discuss its final results, 
it will be interesting to sketch the process of this develop- 
ment, from a system which, in its earliest phase, while it 
looked upon a foreigner in Bome as an outlaw, nevertheless 



^ In one of his Cambridge Essays the late Sir H. Maine thus speaks 
of the influence of Roman Jurisprudence in this department of law: 
*^We cannot possibly overstate the yalue of Roman Jurisprudence as a 
key to International Law. ' ' Life and Speeches, by Sir M. E. Grant-Duff, p. 1 8 . 
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recognized that the religion, the State, and the law of the Chap. L> 
foreigner had the same validity in his own territory, and for 
the citizens who were subject to them, as the religion, the 
State, and the law of Eome had for the Eomans, and which 
instructed the native Eoman judge that he was not competent 
to pass a judgment so as to have an extra-territorial effect.^ 

4. In almost all nations of antiquity, the Hebrews forming Position of 
a noble exception, man outside his own country was a bar- forei^CTs^in 
barian, an enemy and a slave. Ancient philosophy, it is true, «^<*i«^* **°^®*< 
proclaimed hospitality towards, and the inviolability of the 
stranger, who was said to be under the protection of the 
gods, who would visit even more severely an injury done 
to him than a similar injury done to a citizen. But while 
Plato as a philosopher preached humanity towards the 
stranger, as a Greek he could only look upon the latter as 
a barbarian and a natural enemy. And although in the 
fervour of a magnanimous nature Alexander the Gfreat pro- 
claimed in an edict that all honest men, to whatever country 
they belonged, were brothers, and that delinquents alone were 
strangers, he was, in truth, proclaiming a glorious anachronism, 
for this noble sentiment was very far off from being admitted 
as an accepted principle in Greek legislation. So Cicero as a 
politician belied the doctrine of a common law of nature which 
he advocated as a teacher of philosophy. And to come to 
India, the Brahminical authors of the Code of Manu had no 
higher consideration for the Melcha^ who spoke a foreign 
language, than to include them in the category of beasts in- 
ferior to the elephant and horse, and only superior to the lion 
and the tiger. It was the Hebrew legislator who alone in 
antiquity commanded the judge to deal justly between man 
and man — the brother or the stranger whoever he may be.* 
But at a later period in the history of Eome, when she 

1 Digest, 2, 1, 20. * Deut. i. 16. 

b2 



PRIVATE INTERNATIONAL LAW. 

Chap. I. became the political and oommercial centre of many depen- 
dent nationalities, the stranger from being a hostisy or enemy, 
came to be looked upon as a mere peregrinm or foreigner — ^a 
transition which we leam from Cicero^ marked a great 
progress in political ideas, elevating the stranger from the 
position of an outlaw under the earlier law to that of a 
person who was permitted to enjoy such limited rights as 
could be shown to exist by an application of what was called 
the jm gentium, a system which Roman jurists elaborated 
as being in conformity with the approved usages of all 
nations with whom Rome lived in peaceable intercourse.* 
Those rights, however, which were strictly based upon the 
Jus civiky such as the connubium (or civil marriage), the 
commercium (without which ownership of property in the 
strict or quiritarian sense — dominium ex jure quiritium — could 
not be acquired), and the political rights of voting in the 
assembly and of holding public offices, were as yet still 
withheld from the foreigner. But with the celebrated 
constitution of Caracalla, which, with the view of increasing 
the revenue from the impost on successions, accorded the full 
rights of citizenship to all the free subjects of the Empire, a 
unification of the law was the natural result, and the distinc- 
tion between citizens and foreigners was obliterated. So long, 
however, as the distinction lasted, disputes between Roman 
citizens and peregriniy or foreigners belonging to a State 
which had friendship or a treaty relation with Rome, were 
determined by a special Court {Eecuperatores), and it is in 
the institution^ of recuperatio that we trace the first outlines 
of a system of intematipnal justice. In process of time, 
as German and other tribes began more and more to settle 
on Roman soil, and even to acquire a mastery, the same 
system which had regulated the dealings between citizens 
and peregrini was now extended to them. It was a further 

1 De OfficiiP, I. 12. » Ga^iis, I. 1 ; Imt. 1, 2, 1. 
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development of the same system which in the eaxly portion of Chap. I. 
the Middle Ages, under the name of " personal law," ohtained 
a very general recognition. The underlying feature of this 
later development was to do as little violence as possible to 
national customs and usages. Thus there came to be 
observed in the same territory, and even in the same city, 
distinct laws and customs which gave occasion to the oft- 
quoted remark of Bishop Agobardas, that five persons might 
be found walking or sitting together each of whom was 
governed by his own laws. 

5. The " personal " law thus took no account of actual Scope and 
domicU; for the rule was that each man lived by the law of p^^^'uiws. 
the nation to which he belonged by descent, and at this period 
in the history of legal institutions the law of the father's 
nation was the law which ruled. The wife, and for a time 
the widow also, lived by the law of the husband's nation. 
But by a capitulary of Lothair I., enacted for Italy, the 
widow fell back into the law in which she had been bom. 
By force of this system the status and capacity of persons 
and the right of succession were regulated by the personal 
law. In the case of contracts, also, the personal law of the 
parties prevailed, and as no one could capriciously change his 
own rank, so it was forbidden to change the law under which 
he lived. DiflBoulties, however, naturally arose when persons 
belonging to different nationalities or tribes wished to con- 
clude legal transactions with each other, or when a process 
was to be decided in which the parties belonged to different 
tribes. To meet the former case, the device was invented of 
requiring the parties to declare beforehand by what law they 
wished to be bound qiid obligations arising out of such con- 
tract. Declarations of this kind were asJled professiones Juris. 
And in the case of a penal process, the law of the accused 
person, as a general rule, prevailed, except that crimes of a 
public character were punished according to the law of the 
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Chap. I. ruling nation. Lastly, in the case of a transference of rigMs 
from others, and especially where they affected landed pro- 
perty, the law of the seller was the basis of decision. The 
reason for this latter rule was that the transference was con- 
ceived as a renunciation by the lawful owner in favour of the 
person who was to acquire it. To the Indian student this 
system of personal laws is more particularly interesting, 
inasmuch as it is the system which, to a large extent, he sees 
in full force and vigour in his own country. Under the 
tolerant rule of the British Government, civil rights, with 
certain exceptions, are determined by the persQjial law of the 
parties. And thus the orthodox Hiudu, the Jain, the Sikh, 
and the Muhammadan may be said to live each under his 
own written or customary law, guaranteed to him by solemn 
statutory declarations which constitute, it may be said, the 
charter of his liberties. So that what Montesquieu said of 
Europe in the Middle Ages may be said with equal truth 
of India of the present day, " the territory is one, and the 
nations are diverse."^ 

The Statute 6. In Europe, however, as we reach the close of the Middle 
Ages, the system of personal laws disappears, and with the 
break up of the Oarlovingian Empire another and a very 
different system comes into prominence. It is that of the 
territorial theory, which was the outcome of the division of 
Europe into innumerable feudal lordships. Under this poli- 
tical change every feudal lord became the proprietor and sove- 
reign of his own territory, and everyone who planted his foot 
within that territory became subject to all the laws which 
prevailed within it. Thus, as Savigny remarks, feudal 
vassalage and bondage transformed every nation from a mass 

^ See Savigny' s History of the Roman Law in the Middle Ages, Vol, I., 
p. 100 ; Laghi, H Biritto Internazionale Frivato, Vol. I., }§ 26 and 27, 
pp. 26 — 28 ; and Von Bar's Theori/ and Fraotice of Private International Law^ 
2nded., §§13, 14. 
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of olan communities into a mass of fendal followers and Chap. I. 
retainers, and this transformation produoed the juridical 
revolution known as that of the territorialily of laws. 
Descent now went for nothing, and the customs and other 
rules of law were intended not so much for man as for the 
land. The spirit of exclusiveness which this system engen- 
dered made the lot of the stranger even more pitiable than 
it was under the earlier epochs to which we have already 
referred. The very air bore slavery on its wings. But the 
influence of Christianity, the rise of free Italian burghal- 
communities, and the increasing spread of commerce, which 
last, as Montesquieu^ observes, was, and always will be, one 
of the greatest co-efficients of civilization and of pacific inter- 
national relations, combined to produce that doctrine of the 
Glossators and Commentators upon the conflict of laws which 
has obtained a wide celebrity under the designation of the 
Statute theory. 

7. To comprehend this theory it is necessary to keep in Origin of the 
mind the multiplicity of laws which came into existence, as theory, 
the result of the causes to which allusion has just been made. 
There was, first of all, the Eoman law, which at this time 
had become the universal law of all Christian States. But 
by the side of this general common law, inasmuch as each 
State and many of the larger cities had independent Legis- 
lative powers, there were numerous local laws or statutes 
which had a certain territorial operation. Then, again, the 
Church, the bishops, universities, and colleges claimed to 
have the right of enactiag laws within their own jurisdictions. 
It can readily be imagined that in presence of such a multi- 
plicity of laws there were many occasions on which a conflict 
arose between the common law and the local statute law; 
between, again, the statute law and the law of the particular 

1 XX. 2. 
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Chap. I. city or commune ; and lastly, between the statute law of 
different territories. To solve conflicts of this nature, the 
jurifits devised the so-called statute theory, which has had the 
largest and most dominating influence in shaping the modem 
doctrines of the conflict of laws and statutes, and which still 
has powerful adherents in the ranks of the Italian school of 
writers on Private International Law. 
General prin- 8. Thus, the Roman law being the universal law applicable 
tSor^? to all persons, statutes enacted by territorial lords for their 

own dominions were regarded as an exception to the general 
law, and consequently in their application were restricted to 
persons and things subject, expressly or impliedly, to the 
sovereignty of the enacting authority: This led to the 
assertion of the principle which is adopted by all writers of 
the later Middle Ages as incontestable, that the lawgiver can 
lay down rules only for his own subjects, and only in relation 
to things within his territory. From this leading principle 
three subordinate rules were deduced : 1, that a statute which 
affected persons did not apply to foreigners ; 2, that a statute 
which affected things (in practice held to apply only to 
immoveables) applied to foreigners, because things are subject 
to the power of the authority in whose territory they are ; 
and 3, that a statute which affected persons followed the 
citizen wherever he was. But in the application of these 
general rules certain exceptions were recognised. Thus, a 
statute relating to the solemnity of Acts and the forms of 
procedure bound all foreigners; a statute favourable to a 
citizen did not accompany him into a foreign territory ; and, 
in an indirect way, foreign statutes and contracts affecting 
things were allowed an extra-territorial application. There 
was obviously considerable scope here for forensic discussion, 
and it was a matter of dispute as to which laws were properly 
to be regarded as laws of the person, and which again laws 
that affected things, and consequently in what cases the law 
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of the domicile or the law of the place where the thing was Chap. I. 
situate was to be applied. It may hence be stated that at 
the close of the Middle Ages three distinct sets of rules had 
to be applied according as they affected the person, immoveable 
property, or an act. DomicU (lex domicilii) furnished the 
key to the appropriate law in the first case, the site or situa- 
tion {lex ret sitce) in the second, and the locality of the action 
{locus regit actum) in the third. In the case of moveables, 
their easy transport from place to place served to identify 
them with the person of the owner, and thus the maxim came 
to be recognized that moveables follow the person {mobilia per^ 
sonam sequuntur). The nomenclature adopted by writers of 
this period for the three sets of rules just mentioned was 
statuta personalia, realia, and mixta, A rule of law whose 
operation may extend outside the territory of the law-giver, 
or extra-territorially, is a statutum personale ; one whose opera- 
tion is confined strictly to the territory of the law-giver is 
called a statutum reale; while statuta mixta are those which 
regulate the form of acts, or persons and acts together.^ 

9. On the whole, therefore, it may be conceded that, how- The achiere- 
ever defective may have been the methods adopted by the jnrista^of the 
jurists of this period, and however contradictory at times J^t^to^e^^^ 
may be their respective views on certain points, the credit despiaed. 
must at least be allowed to them of having laid the founda- 
tions of the modem doctrines of private international law. 
It was through them that we have acquired the true idea of 
the personality of law, the principle of the autonomy of the 
will of man in acts and contracts, the important rule concern- 
ing the locality of the action, and above all the fundamental 
TYifl-YiTn of international jurisprudence, that States are bound 
to apply certain foreign laws not by reason of mere utility or 
courtesy, as some later jurists have endeavoured to maintain, 

1 See my Science of Jurisprudence, 2nd ed., pp. 326, 327. 
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Chap. I. but in deference to the higher claims of justice and equity 
{ex dehito justitice vel cequitatis) . Their decisions may not 
always be supported by arguments which would commend 
themselves to us at the present day ; and we may smile at 
the solution which the great Bartolus suggested to the inquiry 
whether a particular law which favoured the succession of the 
eldest son to immoveables, was a law which dealt with persons 
or things, that the question depended on whether the words 
of the law were " the eldest son succeeds," or " the immove- 
ables pass to the eldest son." But with all their defects they 
were imbued with a right sense of equity and justice, and in 
practical results the three centuries which followed added 
little to what had already been attained during the Middle 
Ages. 
Nineteenth 10. Coming now to the present century, we still find, in 

doctrines. the first half of it, the statute theory dominating the works 
of French, Italian, Spanish, American, and English writers. 
It is the view generally recognized by Foelix in France, by 
Rocco in Italy, by Torres Campos in Spain, by Kent and 
Story in America, and by Burge in England. In each of these 
writers, as in the works of the older statutarists, we trace the 
same notion that the personality of laws is an exception to 
the principle of absolute territoriality, and that no State 
ought to recognize foreign laws which are prejudicial to its 
own interests or to those of its own citizens. Expediency, as 
the favourite principle of the utilitarian school, is to supply 
the rule of decision in exceptional cases, and the judge is to 
determine whether expediency calls for the application of the 
foreign or native law. It was the German School that first 
sought to abandon this theory of the statutarists and to estab- 
lish in the nature of the jural relation itself the reason of the 
territoriality or extra-tenitoriality of laws. Wachter, Schafp- 
ner, Thibaut, Puchta and Savigny laboured in this direction, 
and although these writers were fully alive to the importance 
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of the rule that the judge must primarily decide in aooordance Chip. I. 
with the laws of his own country, they refused to shut their 
eyes to the fact that a mere blind and unthinking application 
of native law alone would render any civilized intercourse 
with foreign countries an impossibility. But it is to Savigny 
that the credit is pre-eminently due of having established 
that great cardinal principle which is daily gaining ground, 
that all States stand together in a great community of law 
and trade, involving a friendly recognition — cresting upon 
the nature of the subject, and not, therefore, merely capricious 
according to the idiosyncracies of the individual judge — of the 
legal systems of other countries in reference to those jural 
relations which in their nature belong to these systems. 
We thus get clear of that peculiarly insular, jealous, and 
one-sided theory of Comitas, characterised by Schaffner as a 
haphazard and unlawyer-like principle, which was advocated 
by Felix and others of the French, Belgian, and Italian 
schools as dependent upon a voluntary and friendly con- 
cession by the sovereign power out of regard to the mutual 
advantages of such a course, and realize as a starting point 
the idea of an international community of law which restricts 
all territorial laws, and defines their competency, not with 
reference to a mere conflict of legal systems, but in view of a 
harmonious combination of all. The weak point, however, 
in Savigny's general doctrine is, that owing to the far- 
reaching differences in the moral conceptions of different 
nations and States, there must be gaps in the international 
community of law, and it can never be expected that any 
individual system can hold out its hand to help in realizing 
within its territory a jural relation, which, from its own 
point of view, must be regarded as immoral.^ This difficulty 
has been attempted to be met by a special treatment of 

1 Von Bar's Theory and Practice of Trivate International ZaWf 2nd ed., § 29, 
and page 65 of Gillespie's translation. 



12 PRIVATE INTERNATIONAL LAW. 

Chap. I. so-called p^vMbitive laws, in the presence of which inter- 
national community of law is said to come to an end. But 
this is a mere device to escape from the inconvenient con- « 
sequences of deductions which are really untenable. At 
the same time the influence ©f Savigny's principle is seen in 
the more recent English and American literature on the 
subject of international law, and particularly in the works 
of Phillimore, Westlake, Lorimer, Beach-Lawrence, and 
Wharton. We have here evidence of the fact, noticed by 
Von Bar, that the active intercourse with the continent of 
Europe has made itself felt in the jurisprudence of these 
countries, and particularly in that of England, which no 
longer to the same extent rests itself upon the pure positivism 
of Wheaton, Story, and Burge, for whom the enunciation of 
principles by foreign authors had at most only a historical 
or literary interest. The new Italian school, founded by 
Mancini, starts from Savigny's theory of the legal community 
of nations, but it differs from the latter in the manner in 
which this theory is worked out. Thus while Savigny would 
determine the limitation of territorial sovereignty by the 
" nature of the subject," the Italian jurisprudence would sub- 
stitute for this limitation an abstract rule of universal applica- 
tion, which it derives by dividing all systems of law into two 
parts : one of which is a mere expression of personality, or 
(which is the same thing) of nationality, while the other takes 
its rise from public order, the necessary respect that must 
be had for the whole as distinguished from the individual, for 
public welfare and for public order. But this attempted 
division of law leads to as many practical difficulties as that 
of Savigny's division into prohibitive and non-prohibitive 
laws, and Fusinato and Laghi do not hesitate to condemn 
the expression " laws which concern public order," or " laws 
in opposition to public law or public order," as highly in- 
appropriate and ambiguous. Fusinato at the same time has 
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exposed himself to the oritioism, which Professor Laghi,^ Ohap, L 
among Italian, and Bar' among German writers, freely make 
against him, of having himself adopted a mere oiromnlocution 
to express the same concept. It is certainly difficult to ap- 
preciate the real distinction between "laws which concern 
public order" and (according to the terminology recom- 
mended by Fusinato) "laws which concern the political, 
economical, and moral order of the State," or " the political, 
social, and economical interests of the State." As Bar 
forcibly says, "The laws which deal with the equal or 
unequal division of an inheritance among the children of a 
deceased parent, or give him a more or less extensive power 
of dividing the estate which he leaves, have, as their obvious 
object, politico-economical interests as well. Indeed it is 
quite possible that these interests stand in the very first rank, 
since it is quite conceivable that statutory regulations of this 
kind were passed for the very object, it may be, of protecting 
the authority of the father, or of preventing too minute a 
subdivision of property as a general rule, and not merely to 
guard against the partition of particular estates. Again, no 
one, for instance, will doubt that the forms of acquiring 
property in land are exclusively determined by the lex ret 
sitce, and even in cases which concern moveables this is now 
the prevailing opinion. Is there any better ground for 
speaking of moral or politico-economical interests in these 
cases than in those which deal with the regulation of succes- 
sionP " In view of these objections, another writer of the new 
school, Brooher, suggests a division into Internal Public Order 
and International Public Order ^ which perhaps expresses in a 
more satisfactory manner the idea of those laws that stand in 
a hostile attitude to all foreign laws. But here again, as 

^ Diritto Internazionale I^rivato, I., { 141, p. 134. 

2 Theory and Practice of Private International Lau>y 2nd ed., $ 30, and 
page 71 Qillespie's translation. 



14 PRIVATE INTERNATIONAL LAW. 

Chap. I. Professor Laghi points out,^ Brocher has not completed his 
task, because he has given us no precise criteria for deter- 
mining what laws are to be included in the category of laws 
affecting International Public Order. The fact is that no 
single phrase or formula can be expected to do more than to 
embody a general notion, which will still need precision by 
the help of other criteria and principles, for the determination 
of the particular jural relations which fall within the scope 
of the controversy. These matters of detail must here be 
reserved for the chapters which follow. For the present it is 
sufficient to have briefly traced the rise and development of 
the subject of Private International Law to a point at which 
it is possible to arrive at a true solution of the difficult 
questions involved in the inquiry, as to what extent the 
native law is bound to respect the foreign law, and the 
conditions under which the latter must always yield to the 
former ? 

* Page 128, op. eit. 
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NATIONALITY AND DOMICIL. 

11. A DOUBLE status is ascribed by European systems of Chap. II. 
law to every individual at his birth. The one is called his Legal per- 
political status, by virtue of which he becomes a subject of siste o/a 
some particular country, and the other his civil status, by ^^c/viUtatus 
virtue of which he becomes invested with certain municipal 
rights, and incurs certain obligations as a citizen. The 
former, as Lord Westbury lucidly explained in Udn^ v. 
JJdny,^ "may depend upon different laws in different 
countries, whereas the civil status is governed universally by 
one single principle, namely, that of domicil, which is the 
criterion established by law for the purpose of determining 
civil statics. For it is on this basis that the personal rights 
of the party, that is to say, the law which determines his 
majority or minority, his marriage, succession, testacy or 
intestacy, must depend." Although, as we shall see, this 
dictum is expressed in somewhat too general terms to be 
accepted as completely accurate, yet, as a high exposition of 
the English doctrine on the subject, it is of course entitled to 
considerable weight. Adopting it for the present as such, 
we must hold that the political status is determined by a 
man's nationality^ and his civil status by his domicil; and it 
accordingly becomes necessary to treat these two conditions, 
which together complete a man's legal personality, separately, 
so that the distinction may more eflectively be impressed upon 

I L.B. lH.L.So.441. 
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Og^»n« the reader, as it will serve to explain certain important points 
of difEerenoe whioh would otherwise tend to confuse and 
bewilder him in trying to master questions of detail. 

PoKtical 12. Two theories have been held at different periods for 

nationality, fixing the nationality of the individual, that of descent (the 
howdeter- principle of ju8 sanguinis) and that of birth {jus soli). The 
former is the theory favored by the Boman law, imder which 
the son of a civis Romanus was himself a civis Homanus quite 
irrespective of the accident of the place of his birth ; and it 
is one of the instances of the final triumph of Boman 
principles of jurisprudence that this is the theory which is 
now more and more largely recognized in Europe. Even in 
England, where the common law adhered to the other theory 
(that of the Jus soli)^ the statute law, from the reign of 
Edward III. downwards to our own time, has repeatedly 
adopted that of descent.^ It cannot, however, be said that 
the latter has completely set aside that of the place of birth, 
which is still recognized in England and in the United 
States as one of the modes by which the character of a 
citizen may be acquired. These modes may be briefly stated . 
as follows : (1) by birth in Ghreat Britain or the dominions of 
the Queen ; (2) by descent, up to and including the second 
generation of descendants of a natural-born British subject 
who are bom abroad ; and (3) by naturalisation, denization, 
and resumption of British nationality. The English Naturali- 
sation Act of 1870 (33 & 34 Vict. c. 14, s. 4) makes the 
further provision that, in the event of a conflict arising out 
of the application of the jus soil, there shall be an unlimited 
right of option, which may be exercised at any time after 
majority. In the United States the principle of descent is 
held to pass the right of citizenship from father to children, 
subject, however, to the limitation that no such right shall 

1 Vide 7 Anne, c. 5, s. 3 ; 4 Geo. II. c. 21 ; and 3 Geo. III. c. 21. 
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descend to the descendants of persons who have never resided Chap, n. 
in the United States.^ On the other hand, the Eepublics of 
South America and Venezuela adhere to the theory of the 
place of birth, on the ground mainly that an exclusive 
recognition of the principle of descent would lead at times to 
abuse, by permitting families for generations to enjoy all the 
advantages of nationality while (by the device of not becoming 
naturalized) they would escape from the special burdens of 
citizens, such as military service, and because by invoking the 
protection of foreign powers they might, in certain circumr 
stances, become a danger to the very State which had 
hospitably received them. Acting, apparently, upon these 
objections, it is noteworthy that the new French Naturaliza-* 
tion Law (1889) enacts that children bom in France of a 
father also bom in France are French citizens, and are 
therefore subject (under the miKtaiy law) to the military 
service imposed upon citizens. The enactment of this law, 
being in manifest conflict with the English statutes of Anne, 
George II., and George III. (which conferred a British 
nationality upon grandchildren bom abroad of natural- bom 
British subjects), occasioned some questions being asked in 
Parliament. But it was then (ftolared by the Under- 
Secretary for Foreign Affairs (Sir James Fergusson), that 
the Government had been advised, no doubt quite correctly, 
that it had no proper ground of protest. Obviously the 
French Legislature had, at least, as much right to legislate 
as to the nationality of persons bom within French territory, 
as the English Parliament had in the case of persons who 

^ Bev, Stat. } 1993. It must not be oyerlooked that in federated States 
a double nationality has to be oonsidered, Jirst, that which consists in the 
attachment to the federation as a whole, and second, the rights of citizenship 
in the several individual States, by the political union of which the federation 
is constituted. In such federations domestic legislation may require that the 
oo-operation of the federal authority is necessary to confer citizenship. Cf . 
"Wharton, § 173, p. 343. 

B.I.L. C 
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Chap. II. were descended from natural-bom British subjects. But 
where the French law is wanting in consistency is this, that 
while it acts upon the jus soli in the case of children bom in 
France of a father also bom in France, it holds to the con- 
trary rule of ju8 sanguinis in the case of a child bom abroad 
of a French father, quite irrespective of whether the foreign 
State concerned concedes its nationality to the descendants of 
French parents bom within its territorial limits, or not. The 
law of the German Empire (of the 1st June, 1870) aflSrms the 
principle of descent to the fullest extent, refusing to recognize 
adoption or domicil as conferring the status of a citizen. 
By this law the status of citizenship can only be acquired 
(1) by descent ; (2) by legitimation ; (3) by marriage ; and 
(4) by reception, in the case of a citizen passing from one 
state of the empire to another ; and (5) by naturalization, in 
the case of foreigners. The Italian Code (Art. 8) takes an 
unintermpted domicil of the father for ten years in Italian 
territory in place of the birth of the father there. But 
according to Article 6 of the same Code, if the father has lost 
his nationality before the birth of the child, the child is still 
an Italian (subject to a right of declaring for a foreign 
nationality on attaining majority) if it is bom in Italy and 
has its residence there. In cases in which the choice or 
determination of nationality is referred to the will of the 
individual, the French law, till the year 1889, may be said 
to have rigorously acted upon the principle that the decla- 
ration is pre-eminently a personal matter which the individual 
himself can only make. But by an enactment passed in 
that year (Art. 1) this principle has to a certain extent been 
surrendered, for the new law recognizes the possibility of the 
declaration in favour of French nationality being made on 
behalf of a minor by his father or (if the father is dead) by 
the mother, or by a tutor if duly authorized by a family 
council. This, however, is a question which is more directly 
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connected with that of " option," which may now be con- Chap. n. 
Bidered in its relation to nationality. 

13. Option, in its historical origin, is said to be simply a When option 
formal declaration of emigration, and in order to receive ^^, ^^' 
effect it is, strictly speaking, necessary for the person who 
exercises it to transfer his residence into the territory in 
favour of which he decides. This option may arise under 
various conditions, some of which may be here considered. 
Thus an occasion for its exercise arises when a territory is 
ceded by one State to another. Modem practice allows the 
individual inhabitants of the ceded territory the right, under 
certain conditions, to preserve the nationality of the State 
which has made the cession. A similar right is claimed by 
some writers for the inhabitants of a conquered or annexed 
territory, provided they leave it by a certain limit of time. 
Instances of the recognition of this right may be seen in 
the provisions of the Treaty of Vienna of the 30th October, 
1866, in connection with the cession of Venice, and in the 
treaty concluded between France and Germany in 1871, 
in connection with Alsace. But the agreement between 
Germany and England, with reference to the cession of 
Heligoland by the latter to the former, embodied in 53 & 64 
Vict. c. 32, is the most recent instance. By that agreement 
all natives of the island had the right of declaring for British 
nationality, personally or by their parents or guardians, 
before the 1st January, 1892. The question of option also 
presents itself in connection with the dependent members of 
a family, i.e.y wives and children under age. Such persons 
ordinarily follow the nationality of the husband or father. 
The American law introduces an exception to this generally 
accepted principle. For although a woman by marrying an 
American is deemed to become herself a citizen of the Union, 
m the converse case the principle does not hold good, and 

c2 
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Chap, n. thus the American wife of a foreigner does not necessarily 
lose her right of American citizenship. So again, according 
to French Jurisprudence, if a husband after marriage 
changes his nationality, the wife does not unconditionally, 
i.e.y irrespective of her own consent, adopt the husband's 
new nationality, although, if the wife does actually follow the 
husband, and the State in which the husband has become 
naturalized recognizes the possibility of this naturalization 
extending to the wife, it may be presumed that she has 
tacitly accepted the change. This view does not appear, 
however, to be shared by English, Scotch, American, or 
German Jurists. In the case of a divorce, the woman is 
generally acknowledged to acquire the power of altering her 
nationality at pleasure. The question of a widow's power 
of adopting a new nationality is in England regulated 
by statute. She is permitted to change her nationality 
under the provisions of 33 & 34 Vict. c. 14. By the 
same statute, every child who, during infancy, has be- 
come resident in the country where the father or mother 
is naturalized, and who has, according to the laws of such 
country, become naturalized therein, shall be deemed to be a 
subject of the State of which the father or mother has become 
a subject, and not a British subject. Again, it is provided 
that where the father, or mother being a widow, has obtained 
a certificate of re-admission to British nationality, every child 
of such father or mother who, during infancy, has become 
resident in the British dominions with such father or mother, 
shall be deemed to have resumed the position of a British 
subject to aU intents. And lastly, where the father, or the 
mother being a widow, has obtained a certificate of naturaliza- 
tion in the United Kingdom, every child of such father or 
mother who, during infancy, has become resident with such 
father or mother in any part of the United Kingdom, shall 
be deemed to be a naturalized British subject. It will be 
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noticed that tliis last proTicdon is intended to apply to ohil- Chap. n. 
dren bom before the oertifioate of naturalization is obtained^ 
and that such children do not acquire British nationality 
unless they reside with the naturalized parent in the United 
Kingdom. How far the same provision would apply to chil- 
dren bom after the certificate of naturalization is obtained 
has not been decided, but the better opinion appe€u*s to favour 
an aflarmative answer to this question. There is certainly 
nothing in the Act to give the power of transmitting 
nationality to descendants of persons naturalized under it, 
land this was the opinion of Kay, J., in Re Bourgeise} But 
the point was expressly left undecided by the Court of Appeal 
as one of great diflSculty." 

14. The acquisition of British nationality by aliens is Acquisition 
regulated by the Naturalization Act of 1870 (33 & 34 Vict. by^^. 
0. 14), sect. 7 of which provides as follows : — 

" An alien^ who, within such limited time before making 
the application hereinafter mentioned as may be allowed by 
one of her Majesty's principal Secretaries of State, either by 
general order or on any special occasion, has resided in the 
United Kingdom for a term of not less than five years, or 
has been in the service of the Crown for a term of not less 
than five years, and intends, when naturalized, either to 
reside in the United Kingdom, or to serve under the Crown, 
may apply to one of her Majesty's principal Secretaries of 
State for a certificate of naturalization. 

1 41 Ch. D. (1888), at p. 316. 

» im. 319. 

8 An alien was defined by Bramwell, B., in Seg, v. Burke, 11 Cox, C. C. 
138, as ''a subject of a foreigpo. State who has not been bom within the 
allegiance of the Grown of this kingdom." Of. also Burge, Comment, on 
Colonial and Foreign Lavos, Vol. I. p. 706. But a "statutory alien" is a 
person who, being at the time a British subject, has voluntarily become 
naturalized in a foreign State. Vide s. 6, 33 & 34 Vict. c. 14. As to the 
mode in which a declaration of alienage may be made, see section 3 of the 
same Act. 



22 PRIVATE INTERNATIONAL LAW. 

Chap. II. " The applicant shall adduce in support of his application 
such evidence of his residence or service, and intention to 
reside or serve, as such Secretary of State may require. The 
said Secretary of State, if satisfied with the evidence adduced, 
shall take the case of the applicant into consideration, and 
may, with or without assigning any reason, give or withhold 
a certificate as he thinks most conducive to the public good, 
and no appeal shall lie from his decision, but such certificate 
shall not take effect until the applicant has taken the oath of 
allegiance."^ 

A fee for grant of the certificate and registration is levied 
under an order of the Home Secretary, and a list of persons 
to whom certificates of naturalization have been granted 
during each month in the year is published in the London 
Gazette early in the month following. In India, the 
naturalization of foreigners is regulated by Act XXX. of 
1852, which so far differs from the English statute that the 
applicant need only " be settled in the territories, or residing 
within the same with intent to settle." 

Most continental nations also require as a condition pre- 
cedent to naturalization a residence in the country for a 
certain period. But Italy and the German Empire are 
notable exceptions to this practice. In France no regard is 
paid to any domicile but one authorized by the Government, 
and by the French Naturalization Law of 1889, a three 
years' authorized domicile in France antecedent to naturaliza- 
tion, with the alternative of an adtuil residence of ten years, 
is required. Employment in French service abroad is, how- 
ever, held equivalent to residence in France. The law of 
Spain requires a residence of ten years with the intention of 

^ The foim of oath prescribed by the Act is as follows :— 

'< I , do swear that I wiU be faithful and bear tme allegiance 

to her Majesty Queen Victoria, her heirs and sncoessors according 

to law. 
"So help me God." 
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eBtablishing a domiofle. In the United States, a residence Chap, n. 
of five years within the United States, and of one year at 
least within the particular State where naturalization is 
effected, is necessary. Naturalization, moreover, is only 
effected after a camm cognitio by a court of record, or by a 
circuit or district court of the United States, and the appli- 
cant must prove his previous residence to the satisfaction of 
one of these Courts, and take an oath to support the constitu- 
tion of the United States and to renounce and abjure his 
native allegiance. And in connection with this subject, it 
must be carefully borne in mind that the question whether 
any person is naturalized in any particular State must be 
determined by the law of that State. 

15. An alien to whom a certificate of naturalization has Effect of 
been granted is entitled, in the United Kingdom, to all tion. 
political and other rights, powers, and privileges, and is, on 
the other. hand, subject to all obligations, to which a natural- 
bom British subject is entitled or subject in the United 
Kingdom, with this qualification, that he wiU. not, when 
within the limits of the foreign State of which he was a 
subject previously to obtaining his certificate of naturaliza- 
tion, be deemed to be a British subject unless he has ceased 
to be a subject of that State in pursuance of the laws thereof, 
or in pursuance of a treaty to that effect. So, likewise, a 
" statutory alien " to whom a certificate of re-admission to 
British nationaUty had been granted — the procedure for 
obtaining which is the same as that prescribed for an appli- 
cation by an alien — ^resumes from the date of the certificate 
of re-admission, but not in respect of any previous trans- 
action, his position as a British subject, with the same quali- 
fication as that already mentioned in the case of a naturalized 
alien. 
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Chap. II. 16. The jurisdiction conferred on the Secretary of State in 

Power of the United Kingdom, in respect of the grant of a certificate 

any BritLh ^^ rc-admission to British nationality, may be exercised, in 

Possessionto ^j^q ^^g^ qJ qj^j "statutory alien" being in any British 

cate and of possession, by the Governor of such possession ; and residence 

Colonial 7 ' . 1 -n . ii pi it -i 

Legislature in such possession shall, m the case of such person, be deemed 
fo/Snparting ©^Luivalent to residence in the United Kingdom. But apart 
naturaliza- f^Qiji tj^g prerogative jurisdiction, section 16 of the English 
Statute (33 & 34 Vict. c. 14) also declares that all laws, 
statutes, and ordinances duly made by the Legislature of any 
British possession for imparting to any person the privileges, 
or any of the privileges, of naturalization, shall, within the 
limits of such possession, have the authority of law, but shall 
be subject to be confirmed or disallowed by her Majesty in 
the same maimer, and subject to the same rules in and 
subject to which her Majesty has power to confirm or disallow 
any other laws, statutes, or ordinances in that possession. 
The earliest exercise, perhaps, of such a power by Colonial 
Legislatures was that of Jamaica, in the reign of Charles II., 
and by that of Antigua, in the reign of Anne in 1702. It is 
noticeable that India is not expressly mentioned in the statute 
of 1870, but having regard to its very general language, it 
would no doubt control the operation of the Indian Act 
(30 of 1852) in the same manner as any colonial law 
authorizing naturalization. Under the Indian Act the ap- 
plicant, as we have seen, is only required to be " settled in 
the territories or residing within the same with intent to 
settle " ; and the naturalized person " within the territories " 
is to be deemed "a. natural bom subject of her Majesty as if 
he had been bom within the said territories, and shall be 
entitled within the said territories to all rights, privileges, 
and capacities of a subject of her Majesty bom within the 
said territories." (Section 8.) 
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17. Another partial, but very ancient mode of removing Chap. n. 
the disabilities of an alien is that of denization, which is Letters patent 
recognized as far back as a statute of 22 Heniy VHI. (c. 8), ^^^'''' 
and may still be conferred by letters patent of the Sovereign gr^^ted by 
as a high and incommunicable branch of the royal preroga- 
tive.^ But although this right is still preserved to the Crown 
by section 13 of the Naturalization Act of 1870, it is rarely 
solicited by aliens, inasmuch as the privileges it confers are 
less complete than those acquired by naturalization. Thus, 
the restrictions imposed by the 12 & 13 Will. III. c. 2, that 
no person bbm out of the United Kingdom, although he be 
naturalized or made a denizen, except such as are born of 
English parents, is capable of being of the Privy Council, or 
a member of either House of Parliament, or enjoy any office 
or place of trust, either civil or military, or have any grant 
of lands, tenements, or hereditaments from the Crown to 
himself, or to any others in trust for him, are still operative 
as regards denizens, although impliedly repealed as regards 
persons naturalized by the provisions of section 7 of the 
Naturalization Act of 1870.' On the other hand, no previous 
residence is a necessary qualification for denization, as in the 
case of naturalization under the statute of 1870, and it is this 
circumstance which alone keeps it from becoming obsolete. 
But denization in England is not in France looked upon as 
sufficient to destroy French nationality, a decision which 
appears to overlook the fact that the letters patent which 
confer it distinctly constitute the recipient " a free denizen 
and liege subject," without any limitation of place.' . In 
France, formerly, a somewhat similar distinction between 
what was called simple and grande naturalization existed. 
But this was abolished by a law of the 29th June, 1867. The 

* Burge, Comment, on Colonial and Foreign Zaws, Vol. I., p. 712. 
' See paragraph 15, ante, 

> Cogordon's Za Nationalite au point de vue des rapports intemationaux, 
pp. 164—181 ; Brooher, Coura de Droit International IVive, Vol. I., p. 224. 
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Chap. II. distinotion still exists, however, in Italy and Belgium, and it 
is only the "grand" naturalization which confers complete 
political rights. 

Status of 18. Aliens who have not been naturalized or made denizens 

UiSed^ ® by letters patent may now (since the Naturalization Act of 
Kingdom. 1870) hold both real and personal property in the United 
Kingdom in the same manner in all respects as a natural 
bom British subject ; and a title to any such property may 
be derived through, from, or in succession to a natural-bom 
British subject. The Act, however, does not qualify an alien 
for any office or for any municipal, parliamentary, or other 
franchise, nor does it affect any estate or interest in real or 
personal property to which any person has or may become 
entitled, either mediately or immediately, in possession or 
expectancy, in pursuance of any disposition made before the 
passing of this Act, or in pursuance of any devolution by law 
on the death of any person dying before the passing of the 
Act. Inasmuch, also, as the Act declares that aliens shall 
only be entitled to such rights and privileges of a British 
subject as are expressly given to them in the Act, it has been 
held that the privileges, for instance, conferred on British 
subjects by Lord Kingsdown's Act (24 & 25 Yict. o. 114), of 
making a valid will according to the lex loci^ the lex domicilii, 
or the lex domicilii originis, are not by virtue of it extended to 
aliens, although the words " dispose of " (used in sect. 2) are 
generally interpreted as including a disposition by will.^ 
Section 14 of the Naturalization Act, 1870, also provides that 
nothing in the Act shall qualify an alien to be the owner of 
a British ship.^ This provision does not, of course, prevent 
an alien purchasing a British ship, but immediately as he 

1 Bhxam v. Favre, 9 P. D. (1883), 130 ; In the Goods of Buseck, 6 P. D. 
(1881), 211. 

2 As to the oonditaonB necessary to constitate a ship a British ship, see 
8. 1, Merchant Shipping Act, 1894 (57 & 58 Vict. o. 60). 
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efPecjted such a purohase the vessel would cease to be a British Chap. U. 
vessel. The consequence is, that an assignment of a ship sold 
to a foreigner, to be delivered to him abroad, need not be by 
biU of sale and does not require registration.^ An alien, 
moreover, cannot claim to be tried by a jury de medietate 
lingua y but shall be triable in the same manner as if he were 
a natural-bom subject.'^ 

19. Cases may, and not unfrequently do, arise in which Formal de- 
the question of nationality is by no means free from doubt, of nationality, 
and it is a matter of considerable practical importance to 
know how a doubt of this kind is to be solved. Viewed 
from the standpoint of domestic legislation, the English 
Naturalization Act, 1870, s. 7, provides that the Secretary 
of State may grant a special certificate of naturalization to 
any person with respect to whose nationality as a British 
subject a doubt exists, and he may specify in such certificate 
that the grant thereof is made for the purpose of quieting 
doubts as to the right of such person to be a British subject, 
and the grant of such a special certificate shall not be deemed 
to be any admission that the person to whom it was granted 
was not previously a British subject. Under the German 
law there is no "means of determining nationality in cases of 
the above description so as to be recognized as authoritative 
everywhere. Thus it may happen that different officials 
may some of them affirm, others negative the nationality of 
the same individual, and it is said to be by no means rare for 
judicial decisions to contradict the views of administrative 
officials.' By French law the question of doubtful nation- 
ality can be determined judicially by a special process, the 
decision in which finally settles the point for all purposes, 

1 Union Bank of London v. Zenanton, 3 0. P. D. (1878), 243. 

' Section 5. 

' Bar, § 84, page 189, Gillespie's translation. 
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Chap. II. whether connected with matters of administration or of 
public law. ^ 

Possibility of 20. By the Civil Law of Eome, as Cicero informs us, a 
n^onaU^es P©rson could not be a citizen of two States,* and the weight 
so far as the ^f authority in continental Europe is in the same direction. 

personal law *^ ^ * ^ 

is concerned. But although in the event of a conflict between two com- 
pletely independent States, it would not be possible for any 
individual to show perfect loyalty except to one of them, and 
so in principle we must decide against the complete recog- 
nition of a double nationality, it is nevertheless possible, so far 
as matters of private right are concerned, that a plurality of 
nationalities may co-exist. Thus some nations, while ad- 
mitting an alien to naturalization, do so with the reservation 
that he shall be deemed to retain his previous nationality 
when within the limits of the foreign State of which he was 
a subject previously to his naturalization, unless he has 
eeased to be a subject of that State in pursuance of the laws 
thereof, or in pursuance of a treaty to that effect. This is so 
expressly provided by sect. 7 of the English Naturalization 
Act, 1870. In such cases the sovereign rights of the country 
over members of its community when within its territorial 
limits cannot be affected by the existence of similar rights 
on the part of another State, so as to control its right to give 
or refuse sanction there to acts wherever done. So, again, 
a plurality of nationalities in this sense may co-exist with 
respect to owners of property whose properties, once subject 
to one and the same sovereignty, have, in consequence of 
changes of territory, fallen under separate sovereignties. 
Such persons have often secured to them by treaties special 
advantages, e.g.^ facilities in obtaining passports, rights of 
free residence, &c. Thus it seems that vrithin the spheres of 
their respective jurisdictions each of two rival States may 

1 OogordoB, page 381. * iVo Balbo, c. ii. 
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give effect to its own claim of nationality. But as regards Chap. n. 
all other States the true test appears to be, apart from 
treaty obligations, to recognize the nationality of that State 
which the individual has himself last selected. This is the 
principle underlying the English statute, in accordance with 
which a person naturalized as an Englishman will be recog- 
nized as such everywhere, except only within the territory of 
that State from whose allegiance he has notlbeen legally 
released, and it is also best in harmony with the prevailing 
theory of freedom of emigration. 

21. The general recognition of this last-mentioned theory has Expatriation 
also mainly contributed to the abandonment of that principle, tmiveraaUy 
once tenaciously held by England and most other Eiu'opean Eur^ean 
States, that no one could expatriate himself {nemo potest exuere States. 
patriam). In this matter, as in so many others, we have at 
last had to return to the old Eoman rule which recognized 
that no one should be compelled against his will to change or 
to retain a nationality {m quia invitus civitate mutetur, neve in 
dvitate maneat invitus)} Eoman reason has thus triumphed 
over the feudal theory of " once a subject, always a subject," 
bequeathed to us by the Middle Ages; and no European 
State — except Eussia* — ^now acts upon that theory of indis- 
soluble allegiance which was pronounced by Blackstone, " a 
principle of universal law."^ It is curious to notice that 
while up to 1870 this latter theory was vigorously asserted in 
England, in the United States it.was as vigorously denied, as 
inconsistent with the fundamental principles of that Govemr 
ment," and the counter theory was at length proclaimed, in 

1 Cicero, Pro Balbo, c. 13, § 31. 

2 Natural-born subjects in Bussia can only be released from their allegiancd 
bj the will of the Emperor. Bat naturalized foreigfners are even, there 
aUowed to revert to their former nationality by a simple declaration, pro- 
Tided they shall have first paid all publio as well as private debts due withii^ 
Bussiazi dominions. 

» 1 Comment, 370. 
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Chap.il an Act of the 27th July, 1868, as a " natural and inherent 
right of all people indispensable to the enjoyment of the 
right of life, liberty, and the pursuit of happiness." * Two 
months before this American Act was passed {i.e., in May, 
1868) a Eoyal Commission had been appointed in England 
to inquire into the English laws of naturalization and al- 
legiance, the outcome of whose labours was the Naturalization 
Act of 1870, by which the capacity of a British subject to 
renounce his allegiance was distinctly recognized and 
affirmed. Sect. 6, which deals with this subject, enacts that 
" any British subject who has at any time before, or may at 
any time after, the passing of this Act, when in any foreign 
State, and not under any disability, voluntarily become 
naturalized in such State, shall, from and after the time of 
his so having become naturalized in such foreign State, be 
deemed to have ceased to be a British subject and be regarded 
as an alien." A proviso to this section, however, enabled 
a British subject already naturalized abroad to retain his 
British nationality by making, if within her Majesty's 
dominions, a declaration in the presence of any Judge or 
justice of the peace or other officer authorized by law to ad- 
minister an oath, or if out of her Majesty's dominions, in the 
presence of any officer in the diplomatic or consular service 
of her Majesty, within two years of the passing of the Act. 
On the other hand, sect. 3 of the Act permits aliens who 
may have become naturalized British subjects, to resume the 
nationality of the State to •which they originally belonged, 
by making a declaration of alienage in all cases where her 
Majesty has entered into a convention with any foreign State 
to the effect that the subjects or citizens of that State who 
have been naturalized as British subjects may divest them- 
selves of their stattis as such subjects, and such convention 
has been notified by Order of her Majesty in Council. A 

1 WhartoH, § 171, p. 309. 
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convention of this kind was made with the United States and Chap. II. 
forms a schedule to the amending statute (35 & 36 Yict. 
c. 39) of 1872. It follows that in the absence of a conven- 
tion such as that contemplated by the statute, naturalized 
aliens remain British subjects, and it is possible, but not Very 
likely, that political embarrassments might arise if such 
persons claimed the protection of the State whose allegiance 
they had resumed. The famous Bancroft treaties^ between 
the United States and the North German Bund, Bavaria, 
Baden, Wurtemburg, Hesse, Austria-Hungary, and lastly, 
with Denmark, may also be mentioned as applications of the 
same leading principle of freedom of emigration, which we 
have seen is the comer stone of the English Naturalization 
Act, 1870. The wording of some of these treaties has, 
indeed, given rise to much hostile criticism as evidencing 
imperfect drafting. But whatever defects may exist in this 
direction, it is generally conceded that in acknowledging, as 
they do, the extinction of a subsisting nationality by the 
acquisition of a new one, and that the claim of the original 
State for fulfilment of military duty is extinguished by a 
residence for a certain prolonged term in another country, 
these treaties proceed on proper and practical lines. 

22. But the question whether the nationality of an in- But one 
dividual has ceased is closely dependent on the further does^not cease 
question whether he has established a nationality for himself ^ ®™* V^^ 
in some other State. The general interests of international acquired, 
legal order, it has been justly said, imperatively demand that 
every one should belong to some particular State : " que tout 
Jwmme doit possider une nationaliti^^^ as a French writer' 
tersely expresses it. It follows, therefore, in so fax as the 
personal law of the individual depends on his nationality, 

1 So called after the United States minister at Berlin. 
* Cogordon, p. 17. Of. Brooher, Nouveau TraiU de Droit International Frive, 
oil. iii. p. 166. 
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Chap. ii. that his old nationality must of necessity remain in existence 
until a new one is acquired. And a further corollary from the 
same general principle is, that the State to which this 
nationality attaches is under an indissoluble obligation to 
receive the individual back again, if need be, for residential 
purposes. The modem practice in European States is in 
accordance with the view, that in spite of expatriation having 
taken place, every State will in the end find itself forced, 
notwithstanding protestations and appeals to its own legisla- 
tive enactments, to receive back into its dominions persons 
who may have previously left, but who have not acquired a 
new nationality and who are indigent. Thus Eussia, in 
1878, was forced to take back the Saxatow colonists who had 
emigrated to Brazil ; and again, in 1883, the Jews who had 
What the idea emigrated to Austria and the United States.^ Hence an 
imports. indefeasible right of residence in the State is one of the chief 

claims involved in the idea of nationality. Another im- 
portant indication is the capacity to fill public offices and 
enjoy political rights which carry with them some participa- 
tion in the control of the State. The enjoyment of such 
rights by foreigners is occasionally permitted, but always as 
an exception. It is not, however, to be overlooked that in 
many States there are classes of subjects who are without 
political rights. So, again, mere subjection to the system of 
private law in any particular State, or enjoyment of diplo- 
matic protection, cannot be regarded as distinctive signs of 
nationality. The former is the mere consequence of residence 
within the territorial limits of a particular State as a corre- 
sponding duty to the advantages of public order which each 
resident enjoys there, while the latter is at times extended by 
international comity to persons who can in no sense claim to 
be subjects, as, for instance, in the case of persons in the East 

* Bar, § 66, note 7, Gillespie's translation, p. 138. Cf. TootaVs Trusts^ 
23 Ch. D. (1883), 632 ; and Abdul Measih y. Farra, 13 App. Cas. (1888), 431. 
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who are tinder the protection of the European Powers,^ and, Chap. II. 
conversely, is refused to persons who are undoubtedly subjects 
but who have forfeited their claim to the exercise of it in 
their favour by some breach of the native law. On the other 
hand, a foreigner, although he may be called upon to contri- 
bute to the support of the law, and to enrol himself in bodies 
of men for purposes of internal police, can not, otherwise than 
voluntarily, be employed against a foreign enemy, or against 
insurgents in possession of belligerent rights. His duty to 
the State in which he resides does not, in short, extend 
beyond affording his legitimate aid towards the suppression 
of internal riot or disorder. 

23. Before quitting the subject of nationality it is needful '^^^^ ^^^ 
to indicate the particular topics of law to which the principle principle of 
of nationality is to be applied. Speaking generally, it may rightly 
be said that the law of nationality will decide questions of *PP^®^* 
capacity, of succession, of family law, and of guardianship, 
in France, Austria, Italy, and in all countries iu which the 
Code Civil, or some adaptation of it, constitutes the domestic 
law, as well as in the German cantons of Switzerland, and in 
Russia. But in Prussia, England, and America the principle 
of domicil determines the personal law upon which majority 
or minority, marriage, succession, testacy or intestacy must 
depend. Lord "Westbury, therefore, went too far when he 
declared, m Udny v. Udny, that civil status " is governed 
universally by one specific principle," i,e,, that of domicil. 
As a fact, nationality, or the tie of natural allegiance, is 

^ Thus, foreign members of crews of British vessels are protected while in an 
Oriental port. But it is important to remember that punitive jurisdiction 
does not go with protective jurisdiction in this instance. British Courts can 
only exercise criminal jurisdiction over British subjects, and persons to whom 
the privileges of subjects have been regularly extended ; they consequently 
have no power to try a foreign seaman belonging to a British ship for any 
offence committed within or without the territorial jurisdiction. He must 
be handed over to the consular au^ority of the nation of which he is subject. 
Hall's Foreign Fowers and Jurisdiction of the British Crovm, p. 142. 
R.l.L. D 
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adopted in many legal systems as the determinant principle 
for both political as well as civil status, and the distinction 
insisted upon by Lord Westbury is only recognized within a 
small minority of European States. Indeed, it is the convic- 
tion of many able writers on international law, that the 
future will pronounce in favour of the principle of nation- 
ality.i 

24. Passing now to the question of what constitutes a 
domicil in the proper sense, it is important to remember at 
the outset that there is a very real distinction, according to 
most modem systems, between domicil and nationality. This 
distinction rests principally on the fact that in order to con- 
stitute the former, an intention of permanmt residence in a 
country is all that is required. It is not at all necessary, 
however, that this intention should be coupled with an inten- 
tion to change one's nationality. To effect the latter, at least 
according to English statute law, the individual has to avail 
himself of statutory assistance, and to submit himself to a 
prescribed procedure. But it is open to him to change his 
domicil at pleasure, with no control outside his own wiU. His 
patria and his domicilium are thus, as Lord Westbury pointed 
out in Udny v. Udny^ two very different things, which must 
not be confounded. 

25. We owe much of the learning connected with, as well as 
the generally accepted definition of, domicil to the investiga- 
tion of the Eoman lawyers.^ And this, notwithstanding that 
the question of domicil as between subjects of Eome and 
those of another kingdom had no practical bearing for the 
Eoman jurists, owing to the imiversal character of the Eoman 
Empire. But the question had an importance in connection 
with the duties and responsibilities of municipal office, often 

^ Gf . § 92 Bar, and note 20, p. 203 of Gillespie's translation. 
2 L. R. 1 H. L. Sc. 460. Of. also Ealdane v. Echford, L. R. 8 Eq. (1869), 
631 ; Ahdallah v. Richards, 4 T. L. R. (1888), 622. 
8 Of. 203 Dig. 60, 16 ; 27 § 1 D. 60, 1. 
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of a very burdensome nature, which the law imposed upon Chap. II. 
every one who had his domicilium in a particular place, and 
also in connection with the assessment and payment of taxes. 
Hence it was that the subject was very fuUy considered by 
Boman jurists, and with that scientific acumen which dis- 
tinguishes their treatment of all legal questions. From their 
point of view that place was to be regarded as a man's domicil 
which he hsiS freely chosen for his permanent abode, and as the 
centre at once of his legal relations and his business : the place 
to which he has transferred his tabernacle and his main 
establishment (larem rerumque ac fortunarum summum^)^ and 
the place to which he always intends to return at the end of 
any temporary absence.' No specific period of residence is 
necessary, provided a fixed intention that it should be perma- 
nent is present,' and from a prolonged residence this intention 
(caUed the animus remanendi) may be assimied if the other 
facts are consistent with this view. But it has been held 
that a Scotchman who resided in England for the last 
twenty-two years of his life, living in lodgingsj hotels^ and 
lodging-houses, had not thereby lost his Scotch, nor acquired 
an English domicil.* In America, little, if any, stress seems 
to be laid on the mode of living, whether on rent at lodgings, 
or in the house of a friend. " The apparent or avowed inten- 

1 C. 10, 40, 7 ; D. 50, 16, 203. 

' As Sir Herbert Jenner Fust said, in the Prerogative Court of Oanterbxiry, 
in the case of Craigie y. Zewin, 3 Onrteis' Ecclesiastical Beports (1843), 
p. 435 : — " I admit all that has been said in this case, that length of time 
is not important ; one day will be sufficient, provided the animus exists : if a 
person goes from one country to another, with the intention of remaining, 
that is sufficient ; whatever time he may have lived there is not enough, 
unless there be an intention of remaining." Of. Pothier, Intro, General aux 
CoutumeSy Tom. X., p. 2 ; uno solo die eonstituitur domicilium^ si de voluntate 
appareaU The French Civil Code, Arts. 102 and 103, adopts the same defini- 
tion. 

3 See the Lord ChanoeUor's judgment in Ommaney v. Bingham (1796), 
cited Bempde v. Johnstone^ 3 Ves. (1796), 202; Brown v. Smithy 16 Beav. 
(1852), 444, 449 ; and In re Marrett, 36 Ch. D. (1887), 400. 

* In re Fatienee, Patience y. Main, 29 Ch. D. (1885), 976. 

d2 
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Chap. II. tion,'* said President Eush, in Ouier v. G" Daniel^ "of constant 
residence, not the mannerof it, constitutes the domicil." So, 
also, in the English case of Craigie v. Leunn^ living in fur- 
nished lodgings was treated as affording no criterion of 
domicil. On the other hand, mere temporary absences will 
not destroy a domicil which has once been established with 
reference to the criteria involved in the general definition. 
Nor, again, will a mere change of intention to retain the 
domicil so long as actual residence continues. Thus, where 
a British-bom subject had acquired a domicil at Hamburg, a 
subsequent declaration in a will made by him in England 
while on a temporary visit, that it had not been his intention 
to renounce his domicil of origin as an Englishman, was held 
inoperative against the foreign domicil in fact.' So that it 
appears, to constitute domicil according to its true notion, 
there must be residence with the intention of remaining 
(animus manendi). But to retain a domicil once acquired 
there must be either actual continued residence originating 
with such intention, although the intention may no longer 
exist; or the intention to preserve the domicil must be 
retained although the actual residence has ceased. From 
this definition it seems to follow that mere residence, as a 
student, whose family residence was elsewhere, will not con- 
stitute domicil in a legal sense, and it was so decided by the 
Eoman jurists,* and in 1881 by the Court of Session in 
Scotland.* There is also a similar decision in the American 
reports.® 

1 1 Binney's Rep. p. 349, note. 

* 3 Chirteis* Eocl. Rep. (1843), p. 447. 

» Re Stem, 28 L. J. Exoh. 22 ; iS'. (7. 3 H. & N. 694. 

* L. 2, 0. 10, 40. According to the Epiatola Sadnani, however, a ten 
years* residence as a student was sufficient to establish a domicil. 

5 Steel V. Lindsay, 9 Ct. Sess. Rep., 4th Series, 160. See also Urquhari y. 
Butterjield, 37 Oh. D. (1887), 379. 

^ The Inhabitants of Qranby y. Inhabitants of Amherst^ 7 Massachusetts 
Reports, 1. 
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26. But in addition to a domicil of choice most systems Okaf. II. 
also recognize what may be termed a domicil of neceteity. Domicil of 
This was ascribed by Eoman law to a public official at the ^®<'®^^' 
seat of his service, to the soldier at the place of his garrison, 
and to persons in dependent positions in a family at the place 
of domicil of the head. Involuntary exile {relegatio)^ if 
perpetual, also gave a necessary domicil at the place of 
relegation, and both in France* and in England,^ persons 
deported or transported for life as the result of a criminal 
sentence are held to lose their domicil of origin. But 
persons merely incarcerated in prison for a limited period 
stand on a different footing. The requisite animus is clearly 
wanting in their case, and they are classed with persons 
absent on a long voyage, who are deemed to retain their 
domicil despite their temporary absence.' So in the case of 
political refugees, so long as their absence from their own 
country is involuntary, the English Courts refuse to consider 
it, per sBy as involving a change of domicil.* In the case of 
persons holding public offices in a foreign country the question 
seems to depend on whether the office is one that is at 
variance with the supposition that the person filling it will 
continue to hold it for an indefinite period. If the circum- 
stances negative such a supposition there will be no change 
of domicil. Thus a person whose domicil of origin was 
English, and who resided in England till his appointment as 
Chief Justice of the Island of Ceylon, was held not to 
lose his English domicil by residing in Ceylon as Chief 
Justice, and dying there after four years' service in that 
office.* So mere residence in London occasioned by par- 

1 Merlin, lUp. de Jur, Domieile, lY. 

« Per Lord Westbmy in Udnf/ v. Udn^y L. E. 1 H. L. So. (1869), 458 ; 
PhiUimore, § 191, Vol. IV. ; Dioey, p. 129. 

s Fhillimore, ^ 190 ; Sodgson y. De Beauchesne, 12 Hoo. P. C. (1868), 285. 

^ De Bonneval y. De Bonneval^ Onrt. (183S), 856 ; Heath y. Sampson, 14 
Beav. (1851), 441 ; Be d'Orleans, 28 L. J. P. (1869), 129. 

^ Attorney ' General Y, I^owe, 1 Hurls. & Colt. Exch. Bep. 31. 
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Chap. II. liamentary duties affords no proof of domioil.^ Nor will 
acceptance of an ambassadorial or consular office in a par- 
ticular place found a domicil there,^ nor, on the other hand, 
dissolve a domicil already established there.^ As a general 
rule, however, unless the service is such as to indicate 
from the first that it will only be temporary, the official 
vdW de facto have the centre of his activity at the place of his 
service. It was in accordance with this rule that officials of 
the late East India Company who took up their residence for 
an indefinite period in India were held to have acquired a 
domicil there. This was so decided in Brme^a ca%e^ and again in 
Munroe v. Douglas.^ Since these cases, which in many quarters 
have been pronounced to be anomalous and exceptional,® were 
decided, India has passed under the direct government of the 
Queen-Empress, and from the date of the passing of the 
Indian Succession Act (1865), officials can no longer be 
said, as in the days of the East India Company, to expa- 
triate themselves by accepting office, for instance, in Her 
Majesty's civil or military service.^ But as entering 
the former service necessarily involves a foreign residence 
for an indefinite period for those members of it who are 
English bom, and since the place of a man's home, or main 
establishment, decides the place of domicil, it would seem 
that the principle on which Bruceh case, and that of Munroe 
V. Douglas, were decided would still be applicable, although 
the East India Company has ceased to exist, to those oases 
where an Anglo-Indian domicil had been acquired before the 

1 Somerville v. Lord Somerville, 5 Ves. Rep. (1801), 750. Of. also Hamilton 
V. Dallas, 1 Ch. D. (1876), 257. 
3 See the case of Uclni/ v. Udnf/, L. R. 1 Scotch & Div. App. 441. 
8 Of. Sharpe v. Crespin, L. R. 1 P. & M. (1869), 611. 
* 2 Bosanquet & Puller's Reports (1790), 230. 
6 6 Haddock's Reports (1820), 379. 

6 Per Ohitty, J., in Ite TootaVa Trusts, 23 Oh. D. (1883), at p. 537 ; per 
Lindley, L.J., in Ex parte Cunninffham, 13 Q. B. D. at p. 425. 

7 § 10, Expl., Act X. of 1865. 
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Indian Succession Act of 1865 came into force.^ A possible Chap. II. 
reason for the contrary view may, perhaps, be found in that 
" immiscible character " which, as Lord Stowell felicitously 
expressed it,* prevents Europeans generally from becoming 
incorporated to the full extent with the native population, or 
being admitted into the general body and mass of the native 
society, and which, as it was argued in Maltasa v. Maltass^ 
would prevent the acquisition of a domicil there. But such 
an argument would have had as much practical force before 
as after the transfer of the government of India from the 
East India Company to that of the Crown, and, on the 
whole, the indefinite duration of the Indian service, and 
the fact of the Indian official's family usually residing with 
him, would, in the cases referred to, afford more cogent 
arguments in favour of an Indian domicil. So the French 
law fixes the domicil, in the case of an office conferred for 
the life of the holder and irrevocable, at the place where 
its functions are discharged, and admits of no proof to the 
contrary.^ But where the office is of a temporary and 
revocable nature, the question whether the original domicil 
has been changed is one to* be decided by the usual proof. 
Thus the office of " grand-maUre d^eaux etforits " was held, in 
the case of M. de Courteval, not to prevent the law of the 
original domicil from operating, mainly for the reason that 
the office was one which did not necessitate more than a visit 
of two or three months during the year to the Departement, 
and consequently did not involve a fixed residence.* A 
sinulax decision was given under the law of Holland with 
respect to a native of Amsterdam who resided at Smyrna as 
Dutch Consul, and upon the express ground that by accepting 

1 PhiDimore, Vol. IV., § 162. Of. also Wauehope v. JFauehcpe, 4 Rettie 
(1877), and In r$ Marrett, cited tupra. 
a The Indian Chief, 3 Robinson's Adm. Rep. (1801), pp. 28, 29. 
» 1 Rob. Eccl. Rep. (1844), 81. 

* Code Civil, Art. 109 ; Merlin, Mep, de Jur, Domicile, HI. 
^ Coohin, (Euvres, IX., 124. 
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Chap. II. an oflSoe of this kind, which was only for a limited number of 
years, and not perpetual, no new domioil could be held to 
have been contracted.^ But although an office may, in its 
nature, be of temporary duration, and the person may be 
removable at pleasure, yet if there are any circumstances 
indicating an intention to remain in the place, even if he 
were removed from the office, or if his employment ceased, 
the presumption that he had established his domicil in the 
latter place would rest on the same grounds as if the resi- 
dence had been at first the object of his choice and not 
induced by his acceptance of the office.^ The case of a 
married woman is another common example of a necessary 
domicil, for according to the jurisprudence of European 
countries, as well as under the Hindu and Muhammadan 
laws, she takes, on marriage, the domicil of her husband.' But 
where the wife has been divorced or judicially separated from 
her husband, and, it seems also, where the husband has 
abjured the realm, has deserted the wife, and established him- 
self permanently in a foreign country, or where he has com- 
mitted a crime for which he has been transported, the wife is 
considered entitled to acquire a distinct domicil for her- 
self.* A mere separation de facto, however, not resulting 
from a decree of Court, will not of itself confer an inde- 
pendent domicil on a married woman by English law.^ In 
the case of minors the domicil is that of the father, if alive, or 
that of the mother when the father is dead. An orphan 
during infancy follows the domicil of his guardian, in so far, 
at least, as the latter does not act with any fraudulent inten- 

1 Nieuw Nederlands Advya Book, Vol. I., p. 165. 

2 Burge, Vol. I., p. 52. 

3 Turner v. Thompson, 13 P. & D. (1888), 37, at page 41 ; Sarvie v. Famie, 
8App. Cas. (1882), 43. 

4 Dolphin V. JlobinSj 7 H. L. C. (1859), 390 ; Ze Sueur v. Ze Sueur, L. R. 
1 P. &D. (1876), 139 ; Williams v. Dormer, 2 Rob. Eccl. (1851), 505 ; Scott v. 
Att,'General, 11 P. D. (1886), 128. 

5 In re Daly's Settlement, 25 Beav. (1858), 456, per Lord Romilly. Of. Low 
V. Low, 19 Ot. of Seas. Rep. 4tli Ser., 19th Nov. 1891. 
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tion BO as to avail himself of some foreign rule of succession.^ Chap. n. 
And in England and in the United States he can only change 
the domioil of the ward with the sanction of the Court which 
lias supreme curatorial jurisdiction. Lastly, as regards suc- 
cession to moveables, testate or intestate, the question of 
domicil is, in England, regulated by statutory law. By 24 
& 25 Vict. c. 121, it is enacted, subject to conventions to be 
made with foreign States for its reciprocal application, that 
British subjects dying in a foreign country shall be deemed, 
for all purposes of testate or intestate succession as to move- 
ables, to retain the domicil they possessed at the time of 
going to reside in such foreign country, imless they have 
resided in such foreign country for a year at least before their 
death, and shall have made a formal written declaration of 
an intention to become domiciled there. Similar provisions 
are made with respect to foreigners dying in Gfreat Britain. 
The statute does not, however, come into operation except 
under an Order in Council of her Majesty after a convention 
has been made with the particular foreign State concerned 
for that purpose. This restriction on the operation of the 
Act is based on a high international principle that, apart from 
special conventions between particular States, the municipal 
laws of one country cannot, for international purposes, limit 
or enlarge the natural power of acquiring a domicil within 
the dominion of such laws. Thus, in Hamilton v. Dallas, it 
was contended that as Art. 13 of the French Civil Code pre- 
scribed certain conditions for the acquisition of domicil within 
its territories by foreigners, no domicil can be acquired for 
purposes of succession or testamentary disposition imless the 
conditions have been complied with. This contention was 
overruled by Bacon, V.O., who held that whether or not the 
13th Article of the Code was intended to prevent the acquisi- 

1 Potinger v. Wightmmt 3 Mer. (1817), 67. 
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Chap. II. tion of a domicil in France for the purposes of suooesslon, 
" the fact that a foreigner can acquire a domicil de facto in 
France is not for a moment to be called in question. It 
requires no provision in the Code for that ; it is a law para- 
mount to the law of the Code, not provided against nor pro- 
vided for in the Code, but a natural and national right, 
against which there is no interdiction or prohibition.''^ This 
reasoning does not, of course, mean that Courts of the enact- 
ing Legislature can ignore laws passed by it, but merely that 
Courts outside the limits of that Legislature are not bound to 
recognize such laws which profess to limit or enlarge the 
natural power of acquiring a domicil in deciding questions 
which private international law refers to domicil alone. 

Possibility of 27. That a man can have but one domicil for the purposes 
domicil. of succession is thoroughly settled in English jurisprudence.' 

But so far as there may be a question as to distinct jural 
relations of the same person, the possibility of a double 
domicil, recognized by the law of Eome,' does not appear to 
be denied,* at least by English lawyers. Thus, a person 
may have his commercial domicil in one place, while his 
domicil for purposes of succession may be in another. The 
former usually receives effect in questions arising during war, 
as to whether the ship or the wares of a person are to be 
regarded as belonging to the enemy, and the point for 
inquiry in such cases is whether in fact, or by presumption of 
fact, the goods come from the enemy's country, or are in- 
tended for his benefit.^ Because, if a man carries on trade 

1 1 Oh. D. (1876), 257. 

> Somerville v. SomerviUe, 6 Vea. (1801), 766; Croohenden v. Fuller, 29 
L. J. P. & M. (1859), 1 ; Munro v. Munro, 7 CI. & F. (1840), 842 ; Sod^tim 
Y.J)e JBeauehesne, 12 Moo. P. 0. (1858), 285. 

» Diff. 50, 1, 6, 6, § 2, and 27, § 2. 

* PhiUimore, § 51, Vol. IV. ; Dicey, Ap. 61 et seq. 

Gillespie's tra^islatioii of Bar, p. 120, note 40. 
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from a hostile port, ae a meroliant of that port, his property Cg^-H- 
engaged in enterprises, which have originated from that 
port, will he regarded as in hostile ownership.^ Indeed, the 
case of Jonge Clamna^ shows the possibility of having two 
commercial doinicils, and it is sufficient to constitute a man a 
merchant of any pljwe if he is there from time to time and 
acts as such. So the Scotch Courts have held that the/on#w 
of a travelling merchant who had no fixed place of resi- 
dence was the pleice where he chanced to he for the time.* 
But the view of many French and Swiss jurists, notably 
Brocher* among the former, and Muheim among the latter, 
is against the possibility of a double domicil. 

28. Another interesting question was raised by Boman Can a man bo 
jurists, as to whether a person can be without a domicil. domioa? 
They admitted the difficulty of answering the question in 
the affirmative, but cited the case of a person having aban- 
doned his domicil and putting himself in itinere in order 
to seek a place wherein to establish himself, as showing the 
possibility of such a contingency arising in fact.*^ The 
English and American judges have solved the difficulty by 
holding that when a domicil of choice is abandoned, that of 
origin revives imtil a new one is completely fixed.* Mere 

1 The Indian Chief, 3 0. Rob. (1801), 12 ; The Portland, Ibid (1800), 41 ; 
The Susa, 2 0. Rob. 255. 

a 5 0. Rob. (1804), 297. 

' linn Y. CassadinoSy 9 Ct. of Seaslon Rep., 4t;h Series, 849. 

* Cours de droit international, Vol. I., § 78, pp. 250, 261. Brocher is here 
speaking, however, of the general principle, and he does not deny that there 
may exist a plurality of domicils with reference to distinct jural relations. 
The French Civil Code (Arts. 102—104, 110, 111, 116) proclaims the unity of 
domicil, but see Art. 69 Code proe. Civ, Gf. also Oalyo, Le droit interna^ 
tional, n., § 681. 

« Diff, 50, 1, 27, § 2. 

6 Bell V. Kennedy, L. R. 1 H. L. Sc. (1868), 307 ; Vdny v. Udny, Ibid. 
460 ; Somerville v. Somerville, 6 Vesey, 786 ; Kiny v. Foxwell, L. R. 1 Ch. D. 
(1876), 518 ; The Frangais, 1 Gallison's (American) Repts. 467—469. Cochin 
{(Euvret, I., 184), in combatting the contention that a comedian, or travelling 
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Chap. II. abandonment thus divests all domioils except that of origin, 
and the latter reverts in transitu^ and prevails until the party 
has acquired another. But abandonment, to have even the 
effect of destroying an acquired domicil, must be complete 
and evidenced by unequivocal overt acts, not merely consisting 
in an intention, residing, as Lord Stowell expresses it, secretly 
and undistinguishably in the breast of the party, and liable 
to be revoked every hour.* Thus, a French acquired domicil 
was held not completely abandoned by mere embarkation on 
a vessel bound for England, where the person was compelled 
by ill-health to reland, never, in fact, having quitted the 
French harbour.' 

Domioa of 29. The possibility of having two commercial domicils has also 
persons. been extended by the House of Lords to the case of corpora- 

tions. " Places of business," said Lord Chancellor Lyndhurst 
in the leading case, " may, for the purposes of jurisdiction, 
be deemed the domicil."' It may be open to objection that 
the whole theory of domicil is dependent on the habits and 
relations of the natural man, and is thus inapplicable to the 
artificial creation known as a juristic person. But, as Bar 
forcibly points out, if States and nations are to walk in legal 
community with each other, they will, de facto, be forced to a 
mutual recognition of the juristic persons that are constituted 
or that have grown up in the territory of their neighbours, as 
possible objects of legal consideration.* And if this is true it 
equally follows that, for the purposes of justice, such juristic 

player, was a person withont a domicil, maintains that the domicil of birth 
would remain tiU it was superseded by the acquisition of another animo 



1 The JPrendent, 6 Robinson's Adm. Reps. (1804), 279. Of. Calvo, II., 
§667. 

2 In the Goods of Raffenel, 32 L. J. P. & M. (1863), 203. 

5 Carron Iron Co, v. Maclareny 5 H. of L. Cases (1865), 416, 449. See 
also Newby v. Van Oppm and CoUU Patent Firearms Co., L. R. 7 Q. B. (1872), 
293. Of. Art. 69 of the French Codeproc, Civ, ; and Oalvo, 11., § 666. 

^ § 104, p. 228, Gillespie's translation. 
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persons must be permitted to have the right of suing and ^^^^^^- ^^- 
being sued. This position, however, involves the further 
necessity of attributing to them a domicil for the purpose of 
founding a proper /orwm or jurisdiction for the determination 
of suits in which they may be concerned as plaintiffs or 
defendants. The inexorable logic of the realities of human 
life and conduct demands, therefore, that juristic persons 
should in this matter be treated in like manner as natural 
persons, and a persona standi in judicia is now conceded to 
them by the jurisprudence of European countries, between 
many of whom conventions on the subject now exist.* Nor 
is it difficult to conceive in their case a centre of activity. In 
the case of such juristic persons as municipalities, churches, 
colleges, hospitals, and the like, they are by their very nature 
tied down to a particular locality, and thus there is a clear 
connection between the territory and the juristic person which 
at once fixes the centre of the latter's activity. It may not 
be as easy to assign the seat of this activity in the case of 
other juristic persons, such as corporations like railway, ship- 
ping, and other companies. But, as a rule, the question is 
found to be settled by the charter of their constitution or by 
special legislative enactment, and, failing this, a good practical 
rule is that embodied in sect. 19 of the Q-erman Code of 
Civil Procedure, which enacts that " unless some other seat is 
plainly discoverable, the place where the management of the 
concern is carried on is held to be the seat " : that is to say, 
the central seat of activity or of the enterprise.' This is 
practically the rule adopted in the Code of Civil Procedure 
for India (Act XIV. of 1882),^ which was also laid down by 

* Of. Lindley on Company law, pp. 909, 914. 

2 Cf . Savigny, VIII. § 354, and a Belgian statute of 13th May, 1873, which 
runs as follows: — "Every society whose principal establishment is in 
Belgfium, is subject to the law of Belgium, although the act of constitution 
may have been made in a foreign country." 

3 Section 17, Expln. II. 
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^^^^'^' the Privy Counoil in the celebrated Rutlam case} So in the 
English case of the Attorney-OeneralY, Alexander^ Amphlett, 
B., laid down the rule " that a corporation may be said to 
reside wherever it has its seat." And in a later decision, 
Huddleston, B., used simile language. "The artificial resi- 
dence," he said, "which must be assigned to the artificial 
person, is the place where the real business is carried on,^^^ But 
the question where the "seat " or the "place of realbusruess" 
is to be found can only be determined with reference to all 
the circumstances of the particular case. A corporation like 
an individual may, however, contract that it shall be dealt 
with as if it were domiciled in any specified country, and 
having so contracted, it will be held to its agreement, and 
service of a writ in the manner stipulated for by the contract 
will be considered valid.* 

1 8 Moore's Ind. Appeals (1860), p. 291, at p. 307. 

2 L. R. 10 Ex. (1874), 33. 

8 Cesena Sulphur Co. v. Nxchohon, L. R. 1 Ex. D. (1876), 454. 

* The Thames Sulphur Co. v. La Societe des Metaux, Times Law Rep. 1889, 
p. 118. Gf. as to natural persons Copin y. Adamson, L. R. 1 Ex. D. 
(1874), 17 ; ValUe v. Dumerffue, 4 Exch. (1849), 290. 
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CHAPTEB in. 

LAW OF PERSONS, AND HEREIN OP STATUS AND CAPACITY, LAW 
OF THE FAMILY, AND OF ARTIFICIAL AND CONVENTIONAL 
PERSONS. 

30. In the preceding chapter we have considered the two Chap. III. 



ties by which a person, regarded merely as an individual Scope of the 
human being, is bound to a particular territorial jurisdiction, gtatwu' 
We have now to consider the person as a legal entity clothed 
with jural relations, possessing a capacity for rights and a 
capacity for acting, and thus realising the complete idea of 
personality in a legal sense. Such a conception of personality 
is indispensable for general legal intercourse. But the rights 
and corresponding duties involved in this conception are so 
multiform in their nature that to attempt to generalise by 
subjecting them to a general treatment, which would embrace 
all those rules' of law which admit of being so turned in ex- 
pression as to treat of the incapacity of a person for some act, 
or for the exercise of some right, would only lead to con- 
fusion. It is more convenient to make each of these jural 
relations which have an importance from the point of view of 
private international law the subject of a separate inquiry. 

31. When we speak of the status of a person in a legal stains, by 
sense we mean to refer to the aggregate of rights and duties determined, 
which are attached to him either as a member of the com- 
munity or as one of a class. It thus comprehends those personal 
conditions which affect a man's liberty, citizenship, and family, 
the tria capita of a full Boman citizen, and which, it has been 
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Chap. III. said, embrace those qualities which take effect either from birth, 
as citizenship, legitimacy, and illegitimacy ; at a fixed time 
after birth, as minority or majority; or at an intermediate time 
*after birth, as idiocy and lunacy, marriage and divorce.^ All 
these qualities or conditions may be grouped together into 
two broad classes, the one relating to political^ the other to 
civil status. We are not now concerned with the former, or 
political status, which we have already discussed imder the 
topic of nationality. For our present purpose we have to do 
only with a man's civil status, that is to say with those civil 
qualities and capacities which Lord Westbury said,^ using 
language which, as we have seen, although correct enough 
as an exponent of Anglo-American views on the subject is 
not quite accurate when examined with reference to other 
European systems, are governed universally by the single 
principle of domicil. In the enjoyment of these qualities 
and capacities the foreigner and the native subject now stand, 
speaking generally, on a footing of equality. It required, 
no doubt, a long and tangled course of evolution of legal 
ideas before this principle of equality was largely recognised. 
But modem practice and the statute law of the leading 
nations of Europe, excluding Russia, have now proclaimed 
and sanctified the noble doctrine that before the law the 
foreigner and the native subject are equal. It may be, 
indeed, that in certain respects foreigners are still treated 
in a manner which, at first sight, may seem to place them 
in a position of inequality as compared with native subjects. 
Thus they are frequently subject to foreigners' arrest 
(Amldnder-arrest) and to the obligation of finding security 
for costs.* But the inequality is here only apparent. 

^ Wheaton's International Law, § 84. 
2 Udny V. Udny, L. R. 1 H. L. (So.), 460. 

5 Bar, § 96, p. 210, Gillespie's trans. ; Phillimore, § 385, Vol. IV. ; and of. 
{} 380 and 649 Froy. of Act XIV. of 1882. 
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In reality such provisions are only intended to place Oh^- ni. 
both the native and foreign litigant on an equal footing, 
by imposing a reasonable check upon the facility which the 
foreigner enjoys of withdrawiug himself from the jurisdiction 
of the tribunals, and thus enabling the native litigant to 
protect himself against the risk of legal process being in that 
way defeated. Now, it would involve a distinct encroach- 
ment upon this fundamental principle of modem international 
jurisprudence, if it were supposed that, as soon as a question 
about a foreigner was raised, the actual conditions which are 
recognised by the laws of the nationality of the foreigner, 
should be substituted for the conditions under which any 
proposition of law that touches legal capacity is applied 
to natives. Under this supposition, a man who, by the law 
of his nation could not acquire real property, would be equally 
incapacitated in the place where the property was situate, 
merely because he was a foreigner, although by the law of 
the latter place he laboured under no such disability. Hence, 
in dealing with those elements which go to constitute a man's 
civil status, the decision in any particular case is at once 
supplied, by remembering that only those laws which regulate 
the legal relation in question in other respects, have anything 
to do with the determination of this question.^ In short, the 
question what law is applicable, is to be resolved just as if 
the foreign law did not exist at all; and what is to be 
regarded is whether the actual conditions are present which 
are essential to the application of some rule that increases or 
diminishes legal capacity, according to that system of law 
under which the question otherwise falls. Thus, if a man in 
his own country is declared incapable of succession, because 
he has given up some particular religious belief, such as 
Roman Catholicism for Protestantism, he may still take as 

1 Bar, § 147, p. 323, Gillespie's trans. See also § 137, p. 306, Ibid. 
R.T.L. 1"^ 
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Chap. III. heir an estate in a country in which religions beliefs have no 
bearing upon the right of succession. It must be admitted, 
however, that very divergent theories have been propounded 
by juristical writers of different countries on this subject, and 
what adds to the diflSiculty of extracting any consistent doc- 
trine from their works is, that each theory itself bristles with 
the exceptions by which it is surrounded. To the great 
Savigny belongs the credit of establishing amidst this general 
confusion of ideas the universal validity of the lex domicilii ^ 
[and by this expression is to be understood the law of the 
country in which the person has fixed his home, as dis- 
tinguished from the lex patrice^ or law of the State to which 
he owes the allegiance of a subject, though this distinction is 
not always observed as it should be],^ by pointing out that 
it is impossible to apply any other law than that local law 
to which the person belongs by residence to the various 
personal conditions and qualities by which his status is to be 
determined. And this is the rule to which Lord Westbury, 
in Udny v. JJdnyy gave the sanction of his great authority, 
and to the adoption of which English Courts are showing 
an increasing tendency.^ It may, at all events, be said 
to be a rule generally recognized that the capacity, state, 
and condition of persons according to the law of their 
domicil will be regarded as to acts done, rights acquired, and 
contracts made, in the place of their domicile touching property 
situate there,^ The French law, however, stands by itself in 
providing that all questions of status and domicil, in the case 
of French subjects, even though domiciled abroad, shall be 
referred to French law, as the law of their nationality.* Nor 
must it be overlooked that even in those matters affecting 
status, where the personal laws of a foreigner do receive 
extra-territorial recognition, there is this imderlying limita- 

1 Syst&m, Vol. Vin., § 362. 

2 Of. Foelix, § 27, and Art. 6 of the Italian Civil Code {fiodwe Civile). 
8 Westlake, pp. 46, 46. 

* Story, § 101. « Art. 3, Code Civil. 
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tion, wHioh the adjudicating Court has to scrupulously Chap. III. 
observe — that this recognition will be refused whenever the 
enforcement of the foreign law would be opposed to the 
moral sense or political principles of the nation, or the doctrine 
of human rights,^ or, expressed differently, would contravene 
some fundamental principle founded on considerations of 
public policy, and be prejudicial to the sovereignty or juris- 
diction of the State from which that Court derived its powers, 
or would clash with the rights of the native subjects.^ In 
such cases it is obvious one or other of the laws must give 
way ; in which case, said Lord EUenborough, " our own is 
entitled to the preference."^ On the other hand, the doctrine 
of English and American jurisprudence in respect to contracts 
made abroad is, that, in the absence of an express declaration 
of the legislative wiU, they are not invalidated by prohibitions 
prescribed by the law of the forum where they are sought to 
be enforced.'* Again, questions may arise out of a statm^ 
which cannot itself be recognized by the Courts of another 
nation, which, so far as they do not affect the mere personal 
capacity, may have to be decided according to the foreign 
law. Thus, the children of a polygamist Turk by a second 
or third wife, married by him in the lifetime of a living wife, 
would not be treated as bastards, in all respects, by Christian 
Courts ; and it has even been asserted that a contract relating 
to the sale and purchase of slaves might be held legal, if legal 
in the domicil of the contracting parties.^ From what has 

1 The opinions of Grotius, by D. P. De Bruyn, 1894, pp. 74, 75 ; Westlake, 
§ 216, p. 260 ; Nelson's SeleeUd Cases, p. 261. 

^ Of. the observations of Lord Herschell, L. G. in SamJyn ^ Co, v. Talisker 
DistiUery, Appeal Gases (1894), p. 209. So Barge writes : ** But the lex loci 
eontraetus is not admitted when it violates the law of nature, pablic morals, 
or the policy or institutions of that State in which its yaHdity is songht to be 
established." Vol. I., pp. 199—200. 

3 Gf. Fotter v. Broum, 5 East's Beports (1804), 124—131 ; Foote, p. 46. 

4 PhiUimore, § 676, Vol. IV. 

« The Opinions of Grotius, by D. P. De Bruyn, p. 76. Gf . Santos v. Illidgey 
29 L. J. 0. P. (1860), 348 ; PoUock On ConiracU (6th ed.), pp. 370—373. 
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hibition and 
incapacity. 



been said it is apparent that, while the rale declaring that 
"the status of a person is determined by the law of his 
domioil" — understanding this last expression in the sense 
above indicated — ^is one very generally accepted in private 
international law, it is nevertheless open to many exceptions 
in its practical application. And we shall see, as we proceed, 
that many such exceptions exist in the treatment of questions 
affecting marriage and divorce, minority and majority. But 
it will be more convenient to treat each branch of these ques- 
tions separately. 

32. In dealing with questions affecting j)ersonal capacity 
the distinction, to which Mr. Foote,* following Bar,'* has in 
England called attention, between a general prohibition and 
incapacity, must be remembered. The effect of such a pro- 
hibition by the laws of an individual State may be to impose 
some limitation on the exercise of adman's jural capacity in 
some particular direction. But inasmuch as he would not be 
affected thereby otherwise and more stringently than the other 
sane adults by whom he is surrounded, and who are in the 
same condition with respect to the prohibited act as himself, 
he cannot, strictly speaking, be said to labour under a personal 
incapacity differentiating his case from the normal condition 
of other persons. Thus the law may prohibit a marriage 
between persons standing towards each other in a given 
relationship, or a person from undertaking an obligation of a 
given character. Here we have a prohibition affecting not 
merely A. or B. as individuals, which would be a case of true 
personal incapacity, but all persons alike who were similarly 
conditioned to A. or B. 



^^^^^^ 33. In the above connection it is also important to bear in 

on jural oapa- mind that the bankruptcy laws of a State may, in a more or 

less degree, affect a person's jural capacity. The object of 



Page 46. 



» § 136, p. 304, Gillespie's translation. 
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these laws is to provide a procedure by way of a general Oa^-Tn.. 
execution of diligence against the whole estate of the bank- 
rupt, for the purpose of due ranking and payment of all 
creditors. To this end the whole estate is laid under a 
general arrestment in favour of the whole body of creditors, 
and the bankrupt accordingly loses all power of alienation 
over property which is legally available for his creditors. But 
the loss of this power, which is necessary for the protection 
of the creditors, does not imply that in other respects the 
bankrupt will suffer any diminution in his general legal 
capacity, which, in fact, will remain undiminished. He will 
thus be able to take up or renounce a succession falling to 
him, thoug^i of course he cannot lay the bankrupt estate, 
which consists of his whole present property, under any 
obligations. And since from an international law point of 
view bankruptcy is not directly recognized as having any 
extra-territorial operation, even the withdrawal of the power 
of disposal from a bankrupt, which an adjudication of bank- 
ruptcy involves, does not extend to property belonging to 
him which is situated abroad. The bankrupt thus maintains 
his capacity of making perfectly valid conveyances of property 
60 situated, so long as it is not withdrawn from him by a 
special decree of arrestment on the part of the foreign 
Court.i 

34. By what law the capacity to do an act is to be tested The test of 
is a point in regard to which, in English jurisprudence, it is an act. how 
extremely diflBcult, as we have already partially seen, to ex- i^^^^- 
press a decided opinion. The older view appears to have been 
that the law of the place where an act is done, or a contract 
entered into, is the proper law to decide all questions of com- 
petency or incompetency. It has in support of it, so far as 

^ Bar, ^§ 478, 479, pp. 1017 and 1019, Gillespie's translation. 
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Chap. III. ordinary mercantile contracts are concerned, the high authoritj 
of Lord Eldon, pronounced in a case which still stands un-over- 
ruled,' and of Sir Oresswell Oresswell,^ amongst judges, and 
of Burge' and Storey* amongst juristical writers of England 
and America. Surge's argument in favour of this view is 
the most clearly and forcibly stated of any other on the same 
side. "This doctrine promotes," says that learned writer, 
whose extraordinary erudition has won the admiration of the 
most profound jurists of Europe,^ " whilst that to which it is 
opposed is inconsistent with, those principles of mutual con- 
venience which induce the recognition of foreign laws. The 
obstacles to commercial intercourse between the subjects of 
foreign States would be almost unsurmountable, if a party 
must pause to ascertain, not by any means within his reach, 
but by recourse to the law of the domicile of the person with 
whom he was dealing, whether the latter has attained the age 
of majority, and, consequently, whether he is competent to 
enter into a valid and binding contract. If the country in 
which the contract was litigated was also that in which it had 
been entered into, and if the party enforcing it were the 
subject of that country, it would be unjust, as well as un- 
reasonable, to invoke the law of a foreign State for the 
benefit of the foreigner, and to deprive its own subjects of the 
benefit of the law of his own State." This view has also been 
adopted in the South African (British) Courts.* The tendency 
of more recent decisions of the English Court, at least in cases 
connected with contracts of marriage and other matrimonial 
contracts, is, however, in the opposite direction, and in Cooper 

1 M<de V. Roberts, 3 Esp. (1800), 163. 

» Simonin v. Maillae, 2 Sw. & Tr. (1860), 67, explained in Brooh v. Brook, 
9 H. L. 0. (1861), 193. 
8 Vol. I., p. 132 

* Conflict of Laws, § 103. 

See Bar, § 22, p. 46, Gillespie's translation. 

• In Qr^efY. Verreaux, 1 Menz. 163, quoted in The Opiniont o/Grotiui, by 
P, P, De Bruyn, pp. 78, 79. 
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V. Caopm*^ Lord Macnaghten, whUe admitting that in Chap. III. 
England the question was not finally settled, observed that 
the preponderance of opinion there as well as abroad seemed 
to be in favour of the law of the domioil.' It was, unfor- 
tunately, not necessary for the House of Lords in this case to 
deliver a definite ruling on the point, which would have, at all 
events, set the question at rest for English Courts. But in a 
still more recent decision the House of Lords has imported a 
new element into the decision of the question. The point in 
the case was whether Scotch or English law governed a cer- 
tain arbitration clause in an agreement which was admittedly 
bad by Scotch law but good by English. The agreement 
had been executed in England, but one of the parties was 
a Scotch firm, and the place of performance was Scotland. 
The House of Lords held that English law applied, basing 
their decision upon the intention of the parties, as deducible 
from all the circumstances attending the contract.'^ So that, 
until the ultimate tribunal does determine the proper choice 
between the kx domicilii and the kx loci contractus, in the case 
of a confiict the dictum of the Appeal Court in Sottomayor v. 
De Barro^ will probably be followed by all original Courts. 
It was there said to be " a well recognized principle of law " 
that the question of personal capacity to enter into any con- 
tract was to be decided by the law of domioil. "As in other 
contracts," said Lord Justice Cotton, " so in that of marriage, 
personal capacity must depend on the law of domicil." In 
Cooper V. Cooper, Lord Halsbury also stated his individual 
opinion that " the capacity to contract is regulated by the 
law of domicil."* And we have already seen that in Udny 
V. Udny^ Lord Westbury used very emphatic language to 

1 13 App. Gas. (1888), 88. 

» Ibid, p. 108: 

' HamJyn % Co, t. Talisker DUtillery and Othert, (1894) App. Gas, 209. 

* 3 P. D. (1877), 6 ; 8, C, 37 L. T. 415. 

5 13 App. Gas. (1888), 99. 
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CnAP. Ill, enunciate the same doctrine. Two exceptions, however, have 
been engrafted on this general rule by a learned Scotch 
writer. Lord Fraser. Where a Scotchman has contracted 
with a foreigner, international law, he thinks, requires that a 
Court should deal fairly with both parties. Accordingly, in 
such cases the question for solution will be, did the Scotch- 
man know the condition and status of the person with whom 
he contracted; did he use reasonable care and prudence; 
was he put upon his enquiry; and has he by his own 
neglect placed himself in a position of disadvantage? If 
he has acted prudently and with reasonable care, and if 
there was nothing in the appearance of the other party or the 
nature of the transaction to raise enquiry, justice requires 
that the lex loci contractus should govern the rights of the 
parties, and that the foreigner should not be able to shield 
himself by appealing to his own law of status, of which the 
other party was ignorant, and to which his attention was 
not directed.^ The French law qualifies the general rule 
much in the same way, in favour of French creditors who 
have acted in good faith and without rashness. Thus, where 
a Cuban of twenty-two years of age, who by the law of his 
own country would not attain majority till twenty-five, 
whereas in France twenty-one is the age of majority, had 
accepted certain bills, and had stated thereon that he was 
domiciled in France, in a suit in which it appeared that the 
bank which discounted these bills, although it had not been 
in direct communication with the Cuban acceptor, had made 
inquiries from one of his creditors, who had been the medium 
between them, and had been assured of his full capacity, the 
plea of incapacity founded on Cuban law was repelled.'* The 
other exception which Lord Fraser thinks the general rule in 

1 Parent and Childy pp. 670 et seq, 

2 Fourgeaud v. Comte de Santa Tenia, Cour de Paris, 1879, Jour. VI., 
p. 488 ; GiUespie's translation of Bar, note P, p. 311. 
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favour of the lex domicilii admits of, relates to commercial O^^- HI, 
obligations by a^inor engaged in trade, and debts for board 
and lodging, which will bind a foreigner as much as a 
native, and upon the same grounds. But there is a third 
exception which may also be briefly stated here, and which 
rests on the distinction between capacity in the sense of 
having rights and acting lawfully, and a capacity to incur 
obligations by committing an illegal act. In the latter case 
the capacity is ruled by the law to which the illegal act is in 
itself subject, or, in other words, by the kx loci actus. This 
view, which is advocated by Bar,^ is also in accordance with 
that followed in England, and accordingly no act can be 
treated as a wrong on the part of any defendant in whom it 
is not a wrong by the law of the country where it was done, 
whether that law did not regard him as a wrong-doer at the 
time, or whether he has since been enabled to justify it in that 
country by the enactment of an indemnity.^ 

35. We have seen that both Lord Westbury (in Udny v. Law applic- 

Udny) and Lord Justice Cotton (in Sottcmayor v. De Barros) ^la^age: 

have placed marriage on the same footing as other contracts ei^tMf^'^ 

in resrard to the application of the lex domicilii But it is a (2) as regards 
i 1^1. . -. i. -.1 , outwardfor- 

contract completely sut generis, and imquestionably there malities. 

is this peculiarity in marriage, that the status which results 
from it depends, in almost all countries, upon the inter- 
vention of public authority, applied by means of some 
ceremonial, civil or religious, by the due observance of 
which the tie is alone created. In considering, therefore, the 
question of capacity as applied to marriage, we must distin- 
guish between the ruks regulating the essentials of marriage 
— i.e.y the capacity of the contracting parties to enter into this 
permanent relation — and those which prescribe the external 
formalities which the parties must observe to secure the sanction 

1 Bar, p. 311, § 139, note (32), p. 309, Gillespie's translation. 
» Westlake, § 196, p. 237, 3rd ed. 
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Qg^. IIL of the law to their contract. Now, the jurisprudence of the 
Continent of Europe,^ as well as that of England, requires 
that matters affecting the former must be decided by the lex 
domicilii. The leading authorities on this point in England 
are Brook v. Brook^ and Sottomayor v. De Barros.^ In the 
former a marriage between persons, both of whom were domi- 
ciled in England, which was prohibited by English law, was 
declared invalid, although celebrated in a country (Denmark) 
by the law of which it was valid. So in the latter, a marriage 
contracted in England between first cousins who were natives 
of Portugal, and one of whom (the woman) was domiciled in 
England and the other (the man) in Portugal, was pronounced 
invalid on appeal on the ground that by the law of Portugal, 
which country was to be regarded as the place of the matri- 
monial domicil, such a marriage was not permitted, except 
under Papal dispensation, which had not been obtained, al- 
though by the law of England there was no legal objection to 
the marriage. On the other hand, the law of the United States 
holds that a marriage valid according to the kx loci celebrationis 
is valid everywhere.* The English Courts, however, wiU only 
apply this law with respect to the external formalities of 
marriage. Thus, in Crompton v. Bearcroft^ a Gretna Ghreen 
marriage between persons domiciled in England was recog- 
nized, because only certain formalities prescribed by the Eng- 
lish law, and not the essentials of marriage, had been evaded. 
In like manner, in Simoninf. c. Maillac v. Maillac^ the same 
principle was made the foundation for declaring a marriage 
valid which had been solemnized in England, in the manner 
prescribed by the law of England, between domiciled French 

^ Bar, § 157, pp. 343, 344, Grillespie's translatioiL. 
2 9 H. L. 0. (1861), 193. 
8 2 P. D. 81 ; 3 lUd. (1877), 1. 
* Wharton, §§ 126 et aeq. 

5 BuU. N. P. (1767), 114 ; 2 Hagg. Cons. 443, 444. . See also Qnerton v. 
Grierson (1781), 2 Hagg. Cons. 86, 98, 99. 
« 2 Sw. & Tr. (1860), 67. 
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BubJGots of the respective ages of twenty-one and twenty- Chap, m. 
nine, and which had been previously annulled by a French 
Court on the ground that it had been celebrated without the 
publication prescribed by the French law, and without the 
parties having sought or obtained the consent of their parents. 
It requires to be noted, however, that where by his personal 
law a party cannot marry in any form without a certain con* 
' senty the better opinion appears to be that consent, in such a 
case, will rank among the conditions of capacity, and not 
among the forms of marriage.^ The same view holds good of a 
penal or religious incapacity for marriage according to a lex loci 
actuSj where the direct effect of it is to prevent the marriage 
from ever having an inception. But English jurisprudence 
refuses to recognize the binding character of religious vows of 
celibacy as tending to the exclusion of a whole class of the 
population from the possibility of marriage.* An incapacity, 
moreover, of a purely artificial character enacted by the laws 
of a particular country with the view of depriving one or 
more persons of the right either of marrying or entering into 
any other relation permitted to other sane adults, has no 
claim to any international recognition.' And, again, with 
reference to the necessity of observing the requirements of the 
lex loci with respect to external formalities, this exception is 
recognized, that, within the lines of a British army serving 
abroad, the soldiers and British subjects accompanying the 
army are not subject to the foreign law, and therefore may 
marry with the forms of English law so far as it is possible 
to observe them.* 

^ Westlake, § 25, p. 59, 3rded. 

3 Westlake, § 22, p. 58. 

s But Bee Bar, § 147, p. 324. 

* Kitig y. Brampton (1808), 10 East, 282. As regards marriages cele- 
brated abroad in the chapel or house of a British ambassador, or British 
factory, see 4 Geo. 4, c. 91 ; and as to marriages solemnized on board one of 
her Majesty's vessels on a foreign station, see 42 & 43 Yiot. c. 29. 
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Chap. III. 36. But marriage in the sense of the rules above stated is 

Marriage, in the voluntary union for life of one man and one woman, to the 

rules, to be exclusion of all others. Henoe Christian Courts will refuse to 

^':S^1f T recognize or give effect to polygamous marriages, forbidden 

monogamous jjy Christian authorities, so far at least as the domestic law of 
mamage. "^ 

their own State does not expressly command them to do 

otherwise with respect to non-Christian subjects within their 
own territorial jurisdiction. Thus, in Hyde v. Hyde^ Lord 
Penzance, following a dictum of Lord Brougham in War- 
render V. Warrender^ pronounced a Mormon marriage to 
be null and void on account of the plurality of wives 
allowed by Mormon customs, a decision which can only be 
reconciled with that in Brook v. Brook by assuming that the 
latter, in applying the lex domicilii^ meant to do so only in 
the case of a monogamous marriage in the Christian sense. 
So, in the case In re Bethell^ Mr. Justice Stirling followed 
the authority of Lord Penzance, and declared that a Baralong 
union, celebrated at Mafeking, in British Bechuanaland, 
between Christopher Bethell, a domiciled Englishman, and a 
girl of the Baralong tribe, in accordance with the forms 
which obtained among the Baralongs, was not such a one as 
an English Court could give effect to. And the same doctrine 
had been previously laid down by the Supreme Court of the 
Colony of the Cape of Grood Hope in a case which was decided 
in 1860, in which the Court pronounced a marriage celebrated 
according to Muhammadan law to be null and void on the 
ground of its polygamous character.* A further application 

1 L. R. 1 p. & D. (1866), 130. Cf. Ardaseer Cursefjee v. Ferozeboye, 10 
Moore, P. C. (1866), 376, where the Privy Council held that Parsee marriages 
were not within the form of a charter extending the jurisdiction of the Ec- 
clesiastical Court to her Majesty's subjects in India, ** so far as the circum- 
stances and occasions of the said people shall require." 

2 2 01. & F. (1836), 631 ; 9 Bl. N. R. 112. 

3 38 Ch. D. (1888), 220. 

4 Brown v. Fritz Broum^s Executors, 3 S. 313. 
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of the doofxine is to be found in another Colonial case, where Chap. III. 
the Court held that a native is not entitled to damages from 
a person who has had carnal connection with his wife, to whom 
he was married according to native custom, which allows 
polygamy, inasmuch as the so-called marriage was merely 
concubinage, and not binding.^ Of course, as far as poly- 
gamous marriages in India are concerned, the British Legis- 
lature in that country having expressly guaranteed to the 
native subjects the enjoyment of their own personal laws in 
regard to marriage and certain other matters, the domestic 
tribunals are bound to recognize these laws when dealing 
with the rights of native subjects within the limited sphere of 
their operation. All rules of private international law are to 
this extent liable to local restriction, and as it is the province 
of a Court to obey the law of its own. fortimj where that law 
prescribes the system of law to be administered within its 
territorial jurisdiction, every Court which owes obedience to it 
must be implicitly guided by its provisions. But from the 
point of view of private international law, since its maxims 
are based on the notion of a jural intercommunion between 
different legal systems, and there can be no such inter- 
communion in respect, at all events, to such a jural relation as 
marriage between a system admitting a polygamous union 
and a Christian monogamous system, it follows that a marriage 
of the former kind lies outside the sphere of its general rules. 
That this is the true reason why the lex loci in regard to 
polygamous marriages is ignored may be concluded from the 
fact that a monogamous marriage contracted with a non- 
Christian under the law of a non-Christian but monogamous 
country {i.e., Japan) by a Christian domiciled in the United 
Kingdom will be recognized.* And the Courts of the United 

^ I^ani8 y. Malgau, 5 Juta, 108, quoted by De Bruyn in his Opinions of 
GroiiuSf p. 86. 
2 BnnhUy v. AttorMy- General, 16 Prob. D. (1890), 76. 
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Chap. III. 



Effect of a 
foreign mar- 
riAge on the 
property of 
the spouses. 



States have recognized the validity of a marriage celebrated 
between two Indians in Missouri according to Indian customs, 
under the superintendence of an agent of the United States 
Government.^ 

37. It was laid down by Lord Meadowbank, in a Scotch case 
in 1814, that ^Hhe legal assignments of a marriage operate 
without regard to territory aU the world over."' But this dic- 
tum is neither true of the Continental nor even of the English 
doctrine of the effect of marriage on property. It is by no 
means the case that Continental nations generally recognize 
marriage as operating as a legal assignment in the un- 
qualified manner stated by Lord Meadowbank. On the 
contrary, in the majority of cases the fact is exactly the reverse.^ 
And in regard to real property, the dictum is certainly not in 
harmony with the law of England, or with that of the United 
States, according to which the rights acquired by the spouses 
respectively at marriage in the immoveable property of the 
other are to be determined absolutely, independently of any 
contract, by the lex rd sitce — that is to say, by the law of the 
place where the property is situate.* Indeed, as Burge truly 
remarks, there is a great diversity amongst the several 
systems of jurisprudence as to the disposition of the property 
of the husband and wife which the law makes, on the 
occasion and as the effect of their marriage.* Thus it may 
happen that the law of the coimtry in which the parties were 
married may be at variance with that of the country in which 
either of them was domiciled before their marriage, or with 

^ £ot/er y. Lively^ 58 Miss. 510. 

* Royal Bank of Scotland v. Cuthberty 1 Rose, 481 ; 17 F. 0. 79. 

3 Thus the French Civil Code (Art. 1401) only admits an assignment of 
moveable or personal property belonging to the husband or wife at the time 
of marriage ; but not of the immoveables which were then existing. Cf . 
Burge, Vol. I., oh. VH., § 8, p. 699. 

* Burge, Vol. I., ch. VII., § 8, p. 599. 
Sect. 1 : Burge, Vol. I., pp. 599, 600. 
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that of the country in which they had subsequently acquired Chap. III. 
a domicil, or in which their property was situate. Where 
such a conflict arises it becomes necessary to ascertain by 
which of these systems of jurisprudence the rights of the 
married parties in the property of each other are governed. 

38. In determining this important question, the following Prevailing' 
rules will be found to best accord with English and American subject, 
views^ : — 

(1) If there is an express contract between the intended 
spouses respecting their rights and property, present and 
future, the contract will govern, subject, as to its validity, to 
the same principles as would apply to any other contract made 
at any given place, and, as to its formal requisites, to the kx 
loci acttis. 

(2) If there is no express contract, the law of the matri- 
monial domicil — Le,y that of the husband at the time of 
marriage— will regulate the rights of the husband and wife in 
the moveable property belonging to either of them at the time 
of marriage, or acquired by either of them during the 
marriage. The reason given by Ghrotius for this rule is that 
the marital power relates primarily to persons and only in- 
directly to property.* 

(3) But in the absence of an express contract, the rights of 
the parties in immoveable property will be regulated by the kx 
rei sitce. 

In the British Colonial Courts of South Africa,^ however, 
the operation of the lex rei sttw is suspended by that of the 
matrimonial domicil, in accordance with the opinions of 
Savigny* and PhiUimore,^ and in the same Courts a sub- 

* Story, Confiiet of Laws, §§ 183—186; Westlake, §§ 86, 86, 87. 
2 Opiniona, by D. P. De Bruyn, p. 139. 

8 Of. Opinions of Grotius, by D. P. De Bruyn, pp. 89, 188—140. 

* § 24 ; § 379, Vol. VIII. ; authrie's translation, p. 242. 

* § 446, Vol. IV. 
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Chap. III. sequent change of domicil does not introduce community in 
regard to immovable property acquired and situated in the 
colony which was not permitted by the law of the matri- 
monial domicil. Upon this latter point they adopt the 
reasoning of Voet,^ that "removal of itself cannot alter 
the communion of goods once introduced, but in the new 
domicil that will remain which was introduced, and that will 
continue excluded which was first excluded, for removal 
cannot change the contracts made before marriage." But 
here again this dictum must be understood as subject to 
any positive prohibition by the law of the country where 
the property is situated, and whither the parties have 
removed. Thus, the law of South Africa (where the 
Placeat of the Emperor Charles V., of 1540, sect. 6, still 
obtains as a part of the Eoman-Dutch law, which was 
introduced by the Dutch colonists upon their settling at 
the Cape of Grood Hope in the year 1650)* will not allow 
the wife to claim any preference imder a deed of hypothe- 
cation, granted to her by her husband at the time of marriage, 
in security of her marriage settlement over the concurrent 
creditors on his estate, and any preference given to her at the 
time when he contemplated the sequestration of his estate 
will be considered an undue preference in case of insolvency.' 
It would appear, however, that according to English 
authorities, where the marriage takes place on the faith 
of an agreement that the husband shall transfer his domi- 
cil to another country, the law of the latter country will 
be held to govern the legality and operation of an express 
matrimonial contract as to property.* But where no such 

1 Yoet ad Fand., 23,2, 87. 

* Thorbum v. Steward, L. R. 3 P. 0. C. 478. In the Cape Colony this 
Placeat has been repealed hj Act XXL, 1875. 

' The Opinions of Qrotiua, by D. P. De Bruyn, p. 90. 

* Collies Y. Sector (1876), L. R. 19 Eq. 334. Of. Van Grutten v. Diffby, 
31 Beay. (1862), 661 {S. C, 32 L. J. Oh. 179), where an ante-nuptial deed 
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agreement exists, the law of the matrimonial domibil will C^^- ni. 
govern (except as to immoveables) as stated above, even 
although another domioil may have been adopted between 
the date of the marriage and that when the property in 
question was acquired. This principle has also been incor- 
porated in the Married Women's Property (Scotland) Act 
(1881), statute 44 & 46 Vict. c. 21. Sub-section 1 of sec- 
tion 1 of this statute runs as follows : — " Where a marriage 
is contracted after the passing of this Act, and the husband 
shall at the time of the marriage have his domicil in Scotland, 
the whole moveable or personal estate of the toife^ whether acquired 
before or during marriage^ shall by operation of law be vested in 
the wife as her separate estate^ and shall not be subject to the 
jus mariti.^^ Sub-section 5 then adds a proviso that " nothing 
herein contained shall exclude or abridge the power of settle- 
ment by ante-nuptial contract of marriage," thus giving 
effect to the first of the rules above enunciated. 

39. We have already had occasion to remark that marriage The personal 
cannot be looked upon as a mere contract, although the enter- the spouses, 
ing into this relation may resemble a form of contract. So ^X^, 
that while the existence of the relation itself may be the 
effect of a contract, yet its terms — that is to say, the personal 
relations of the spouses — ^lie outside the contractual freedom 
of the parties, who are not competent to agree that some only 
of the consequences of marriage shall apply to them, and not 
the rest. Thus in respect of measures of personal constraint 
which the husband can put in force upon his wife, or in 
respect of the duties which each of the spouses owes to the 

in English form was executed in France. *^ I hold," said Bomilly, M. B. 
(p. 567), '' it to be the law of this country that if a foreigner and English- 
woman make an express contract preyious to marriage, and if on the faith of 
that contract the marriage afterwards takes place, and if the contract relates 
to the regxdation of property within the jurisdiction and subject to the law of 
this country, then and in that case this Court will administer the law on the 
Bubjeot as it the whole matter were to be regulated by English law." 

R.I.L. F 
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Chap. Ill, other, the matter is regulated by law and not by agreement 
of parties. How that law is to be ascertained is a question 
as to which there is no general consensus of opinion. Thus 
the French Courts, after some earlier variance as to the appli- 
cation of the law of the husband's nationality or that of his 
domicil, have finally pronounced in favour of the latter.^ 
According to Story, the matrimonial domicil, or, if that is 
not clear, the domicil of the husband, will rule.' By the 
law of England,^ however, with which the law of Scotland 
coincides,* the conjugal rights which flow from a marriage 
(so far as they are of the description here referred to) must 
be decided by the law of the forum. 
Testof jurifl- 40. The law of England regards divorce as operating 

diotion to . j. o 

grant divorce, as a change of %tatu8y and it was upon this principle that 
the older cases — of which Lollyh^ ^sA McCarthy y. Decaix^ 
were the leading ones — laid down the peculiarly insular 
doctrine that a marriage celebrated in England could only 
be dissolved by English Courts and in conformity with 
English law. But it is to be observed that in McCarthy v. 
Decaix Lord Brougham, while feeling himself bound to follow 
Lolly\ Case, clearly indicated his objection to that decision, 
and several other eminent judges in subsequent cases ex- 
pressed their dissatisfaction with it and refused to treat it 
as a conclusive authority against a divorce granted in the 
domicil.'' Finally, the validity of a foreign divorce came 

^ Guthrie's note at p. 380 of his translation of Bar. Cf. 2 Fiore, 
§§ 597^699, who argues in favour of the territorial law in respect to aU 
measures of personal constraint against the wife. 

2 Con/lict of Laws, § 198. s Westlake, § 33, p. 65. * Eraser, p. 1818. 

« 1 Buss. & Ry. (1812), 237. « 2 Buss. & Ry. (1831), 614. 

"^ Westlake, § 62, p. 86. It was with reference to these oritisisms that the 
Indian legislature felt itself justified in assuming for Indian Courts juris- 
diction to grant divorces, irrespective of the place of marriage, if the adultery 
was committed in India. See the interesting speech of the late Sir H. Maine, 
in presenting the Report of the Select Committee on the Indian Divorce BiU, 
on the 26th February, 1869. Life and Speeches of Sir Henry Maine, by Sir 
21. E. Grant-Doff, pp. 99->104. 
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up before the House of Lords in Harvey v. Farnie,^ and Og^p. III. 
the older doctrine was then departed from and the more 
reasonable doctrine was laid down, that a decision of a 
foreign Christian tribunal dissolving a marriage celebrated in 
England will be treated as valid if the parties were domi- 
ciled within the jurisdiction of that Court at the time of 
marriage, and continuously therefrom till the date of the 
decree by it (in other words, " from the beginning to the end 
of the transaction "), although the decree may proceed upon 
grounds that may not be known to the law of England as 
grounds for a divorce. It is, perhaps, not definitely settled 
whether any residence short of that necessary to constitute 
domicil will be deemed, in England, to confer jurisdiction 
upon a foreign Court to dissolve a marriage celebrated in 
England. Lords Chelmsford and Colonsay expressly reserved 
their opinion upon this point in Shaw v. Gould? The English 
Courts^ themselves, however, assume jurisdiction — 

(a) When the husband, being either the petitioner or respon- 

dent, is domiciled in England, and this irrespective 
of the locus delicti or the place where the matri- 
monial ofiEence complained of was committed ; or 

(b) When there is such actual residence on the part of the 

husband in England which, although insufficient to 
found domicil, negatives the suggestion that it was 
merely that of a traveller or visitor, or taken up 
with the intention of obtaining or facilitating the 
divorce, and in this case also irrespective of where 
the matrimonial offence was committed ; or 

(c) When there is such residence as is mentioned in the 

last preceding clause on the part of the wife, if she 
is the petitioner, and if she has been deserted by 

1 L. B. 8 App. Cas. (1882), 43. Cf . also Scott v. Att.-Oen. 11 P. D. (1886) 
128 ; Turnery, Thompaotiy 13 P. D. (1888), 37 ; and BriggsY, Brigga^ 6 P. D. 
(1880), 163. 

2 L. R. 3 E. & I. A. (1868), 56. 

s Gillespie's translation of Bar, Note K. on sects. 173—180, pp. 399—403 ; 
Westlake, §§ 44—46. 

f2 
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Chap. III. ^.j^^ husband, or has been so treated by him as to 

justify her in living apart from him, and if uj) to 
the time she was so deserted or began to be so jus- 
tified in living apart she had been domiciled or 
resident with her husband in England. 

In America actual domioil is requisite to confer jurisdic- 
tion.^ The jurisdiction formerly claimed by Scotch Courts by 
virtue of a residence of forty days by the defender coupled 
with citation there, and in other cases by virtue of a citation 
in Scotland and the fact of the commission of adultery there, 
has been distinctly abandoned.^ At the present time the 
Scotch Courts adopt substantially the same grounds for found- 
ing jurisdiction as are recognized in England. 

What law 41. Assuming that a Court has jurisdiction with reference to 

BTifficiency of the above rules to hear a suit for dissolution of marriage, the 
question remains : By what law is the sufficiency of the grounds 
alleged for the exercise of that jurisdiction to be determined? 
Here, at all events, principle as well as authority are in favour 
of the application of the law of the/orwm, which is also the rule 
adopted in England and Scotland both for granting divorces 
there and for recognizing the validity of foreign divorces.* 



grounds for 
divorce. 



Test of 
jurisdiotioii 
in other 
matrimonial 
causes. 



42. For the purpose of founding jurisdiction in other 
matrimonial causes, such as to decree judicial separation or 
restitution of conjugal rights, English Courts adopt sub- 
stantially the same rules as regulate their jurisdiction to 
grant a divorce. This was expressly so stated by Brett, 
L. J., in Niboyet v. Niboyet^ But a distinction was drawn 

^ Story, Conflict of La/uja, § 230 (a.) ; Bishop's Law of Carriage and Divorce^ 
Vol. II. § 141. As regards South African decisions, see Opinumt of QroHut^ 
pp. 92, 93. 

2 8ta/oert y. Stavert, 9 Gt. of Sess. Bep., 4th Series, p. 519, where all the 
earlier authorities are reyiewed. 

» EarveyY, Famie, L. R. 8 App. Oas. (1882), 43 ; Gillespie's translation of 
Bar, p. 400 ; and Westlake, § 52, p. 84, 3rd ed. 

* 4 P. D. (1878), 1. 
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as regards suits for a declaration of nuUity of marriage, or in Chap. m. 
respect of jactitation of marriage, in which jurisdiction is 
made to depend on the defendant's being resident in Eng- 
land, not temporarily as a traveller or a visitor, nor for the 
mere purposes of the suit. " How would it be possible," said 
Lord Justice James,^ in Niboyet v. Niboyety " to make domicil 
the test of jurisdiction in such a case ? Suppose the alleged 
wife were the complainant, her domicil would depend on the 
very matter in controversy. If she was reaUy married, her 
domicil would be the domicil of her husband ; if not married, 
then it would be her own previous domicil.'^ 

43. Closely connected with the subject of marriage and Legitimacy 

divorce is that of legitimacy, which necessarily depends on timation" 

the validity of a pre-existing marriage, which often again in- n^^^Ji 

volves the question of the validity of a divorce of one of the marriage and 

■*■ "^ , • oivoroe. 

parties to it from a previous marriage. Now, as the law of 

some nations confers an ex post facto legitimacy on a person bom 
out of wedlock, but whose parents have subsequently lawfully 
married, the subject of legitimacy further involves that of 
legitimation per subsequem matnmonium. But as the status 
in the latter case is determined by somewhat different con- 
siderations and rules to that in the former, it will be as well 
to consider each case separately. 

44. As regards legitimacy, resulting as this status does from Test of 

a lawful marriage — or, as Lord Brougham expressed it,'' legi- ®^ *°^' 
timacy sub modoy legitimacy and being bom in wedlock — ^it 
follows that since the validity of the latter, as regards essentials, 
depends on the personal law or lex domicilii of the husband at 
the date of marriage, so that of the former must equally 
depend upon the lex domicilii of the child's father, or the law 
under which the child was bom. The view of English juris- 
prudence on this point was very clearly stated by Lord Justice 

' 1 At p. 9. 

» Birtwhittle v. Vardill^ 7 01. & Kn. (1840), at p. 954. 
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Qg^.ni. James In re Qoodmanh TrmU} " Wliat is the rule," he 
asks, " which the English law adopts and applies to a non- 
English child P " and he proceeds to answer it in the following 
lucid manner. "This is a question," he says, "of inter- 
national comity and international law. According to that 
law as recognized, and that comity as practised, in all other 
civilized communities, the Btatus of a person, his legitimacy or 
illegitimacy, is to be determined everywhere by the law of 
the country of his origin — the law under which he was 
bom.^ It appears to me that it would require a great force 
of argument derived from legal principles, or great weight of 
authority clear and distinct, to justify us in holding that our 
country stands aloof from the rest of the civilized world. . . . 
And as the law applies universally to persons of all countries, 
races, and religions whatsoever, the proper law to be applied 
in determining kindred is the universal law, the international 
law, adopted by the comity of States. The child of a man would 
be his child so ascertained and so determined." In a stiU 
later case the principle of the law was stated by Kay, J., in 
equally clear terms : " By international law, as recognized in 
this country, those children are legitimate whose legitimacy 
is established by the law of the father's domicil." ^ Hence the 
offspring of a polygamous marriage, which itself would not 
be treated in England as valid, would nevertheless, it would 
seem, be legitimate, if the law of the State of the father's 
foreign domicil attributed to such offspring the %tatu8 of legi- 
timacy in the same sense as the English law. But the exact 
point does not appear to have as yet arisen, and the conclusion 
is here stated only as a deduction from the authorities which 
have already been quoted. Polygamy, in fact, as Bar 
argues,^ is, in the supposed case, only the remote foundation of 
a claim, which in other respects does not come into conflict with 

1 17 Oh. D. (1881), at pp. 296—298. 

* I.e, domicil of origin, not the law of the pUboe of birth, 
8 Androi v. Androi, 24 Oh. D. (1883), 637. 

* \ 36, p. 96, Gillespie's translation. 
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otir legal system ; it is a condition precedent to the process for Chap. hi. 
asserting that claim. Polygamy exists and did exist in the 
foreigner's country, and the decisions of our judges cannot 
touch it. It is different where direct effect is sought to be 
given to the operation of a polygamous marriage, as where 
the assistance of our Courts is applied for to constrain a 
woman who has escaped from the harem of a Mussulman to 
continue her polygamous marriage. Such assistance would 
undoubtedly be refused if repugnant to the law of the 
Court.^ It is necessary, moreover, to remember that some per- 
sonal laws— ^.^., the Muhammadan law, as well as the law of 
some of the Oontiuental States, notably Italy ^ — give a right 
of succession to children who have merely been so recognized 
or acknoivledged by the father in his lifetime. And it is 
necessary to distinguish such cases from that of legitimacy in 
the correct sense. For although in a country where the law 
sanctioned such a recognition such children would succeed 
08 legitimate^ the law of England would refuse to acknow- 
ledge them as such, and consequently, in the case of an in- 
testacy, they would have no right of succession to property in 
England, and even in the case of a will in their favour the 
succession duty on the real estate would be realized in Eng- 
land as if the children were strangers in blood to their puta- 
tive father.^ Agaiii, where the capacity of a woman to 
remarry depends on the validity of a divorce, the jurisdiction 
for which is not deemed in England to have been inter- 
nationally competent, the children of the remarriage will be 
deemed illegitimate in England, notwithstanding that the 
remarriage is deemed to be valid in the place where it was 
celebrated, and by the personal law of the new husband.* 

45. Where the personal law permits legitimation by subse- Test of 

legitiinaticn. 

^ Bar, § 96, p. 97, and see particularly note 6 on that page. 

3 (Mice Civile, Lib. III. § 744. 

» Atkinson v. Anderson, 21 Ch. D. (1882), 100. 

* Westlake, { 53, p. 89, and authorities there cited. 
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^^^^' m- quent marriage, that is to say, attaches this consequence td 
the subsequent marriage between the parents of the child, the 
primary important question is, as put by Lord Oottenham in 
a Scotch case, " Can the legitimation of the child be effected 
in the country in which the father is domiciled at his birth ? " ^ 
If it cannot, the child obviously cannot acquire a capacity 
for legitimation.' But this rule only prevails where there 
has been no change in the father's domicil between the dates 
of the birth of the child and the subsequent marriage. It is 
true that Lord Brougham in the combined judgment in 
Dalhomie v. M^Donall, and Munro v. Munro, indicated his 
opinion (coinciding with that of Savigny in this respect)* that 
if the domicil was not the same at both periods, that of the 
father at the time of marriage should give the rule. But as 
the domicil at both periods was the same in those cases, the 
point did not actually arise, and Lord Brougham's opinion 
was merely obiter. Subsequent cases have now established 
that, if the father's domicil has changed between the periods 
of birth and marriage, the law of that domicil at both periods 
must admit of legitimation in order to confer the status of 
legitimacy. "The domicil at birth," said Lord Justice 
Cotton in the leading case,* "must give a capacity to the 
child of being made legitimate ; but then the domicil at the 
timiB of the marriage, which gives the statm, must be domicil 
in a country which attributes to marriage that effect." So 
that on the one hand illegitimacy by the law of the father's 
domicil at birth attaches to the child once and for ever, while 
the sanction of the law of the father's domicil at the date of 
marriage is so far essential that, without it, the child cannot 

1 jialhousie v. M'DomU, 7 CI. & F. (1840), 817 ; and Munro v. MunrOy 7 CI. 
& F. (1840) 842, both cases having been argued in the House of Lords 
together. 

2 Wright's Trusts, 2 K. & J. (1856), 696; Goodman v. Goodman, 3 Giff. 
(1862), 643 ; Se Grove, Vaueher v. Solicitor to Treasury, 40 Ch. D. (1888), 216. 

3 System, Vol. VIII., p. 380 ; Guthrie's translation, p. 260. 

* In r$ Grov0, Vaueh$r v. Solicitor to Treasury, 40 Oh. D. (1888), at p. 233. 
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acquire the status of legitimacy. A child validly legitimated 'Phap. m. 
in this sense is treated as a '^ child " under the English 
Statute of Distributions and for the purposes of the Legacy 
and Succession Duty Acts, as also in the construction of wills. 
But no such legitimated child would have any title — as we 
shall see poat^ — to succeed ab intestato to land in England.* 
For in deciding upon the title to real estate, the lex loci rei 
sitcB must always prevail.' Again, legitimation by the fact 
of a subsequent marriage between the parents of a child bom 
in a country politically foreign, will not cause the child to be 
naturalized thereby, under 4 Geo. II. c. 21, so as to hold 
British land, although the father was a natural-bom British 
subject. Nor will it be possible to substitute for the above 
double test of legitimation the laws or customs of a religious 
sect to which the parents of the child may belong. Thus in 
a case where all the parties, including the child, whose 
legitimation was in issue, were Jews domiciled in England, 
and it was sought to prove that the rules of their religion, 
which they recognised as binding laws amongst themselves, 
authorised legitimation by a subsequent marriage, it was held . 
that the contention was untenable, inasmuch as neither a 
religious sect nor any other self-constituted body can be per- 
mitted to set up a special personal law within the domain of 
a State, which would be tantamount to the assertion of an 
imperium in imperio, a claim that could not be tolerated for a 
moment.* In this case the law of the domicil being the 
English law, and not permitting legitimation by subsequent 

» See para. 61, p. 87. 

» Birtwhi8tU v. VardiU, 6 B. & 0. (1826), 438 ; 2 CI. & Fin. (1830), 671. 

> Per Lord Brougham in i^m^oft Y. Zivingstone, 6 Jur. N. S. (1869), 1183. 
The reason for this seems to be that, to inherit land, it is not enough to be 
" the issue of married parents, but it is also necessary to be the issue of parents 
who would have been married if they had gone through the ceremony of 
maxnBLge in the country where the land lies, and the issue must have been 
bom in such wedlock. 

* Zevif Y. Solomon (1877), quoted in Foote, p. 66. 
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marriage, effect had to be given to it, not with reference to 
any presumed intention of the parties to abide by it by elect- 
ing an English domicil, but because the interests of the 
general body of the inhabitants of the country required 
its adoption. It is also necessary here to repeat the prin- 
ciple which has abeady been more than once impressed upon 
the student of international law, that personal status does not 
follow a man everywhere, if its consequences are absolutely 
repugnant to the law of the country where he goes, and 
where it is sought to introduce them.^ Thus no effect will be 
given to the kx domicilii in favour of legitimation by a subse*' 
quent marriage, if its acceptance involves the recognition 
within the domain of another State of a marriage which the 
law of that State regards as incestuous.^ In such a case our 
legal system and our Courts will not lend themselves to the 
direct realization of legal relations or claims which would be 
regarded by our law as absolutely untenable.® 

46. We have now said all that is necessary on the subject 
of the statm and capacity of natural persons. But besides 
these persons, who claim a legal recognition as individuals 
simply by reason of belonging to the great family of the 
human race, there are certain intangible, artificial creations to 
which the law ascribes a juristic personality, investing them 
with rights and exacting duties from them, which have still 
to be considered. We have already discussed the rules for 
determining the domicil of such juristic persons,* and in 
regard to their capacity for the acquisition of rights and for 
acting, the analogy between them and natural persons will 
generally be found to supply the rules applicable in each case. 
Thus, if a foreign corporation is permitted in its artificial 
character to enter into jural relations with outside parties, all 

1 Per litUedale, J., in BirtwhistU y. VardiU, 5 B. & C. 455. 

* Fenton v. Livingstone^ 6 Jur., N. S. 1183. 

* Bar, § 36, p. 96, Gillespie's translatioxi. 

* Vide para. 29 j ante. 
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such dealings nmst stand on the same footing as those C?hap. m. 
of natural persons. On the same condition such a cor- 
poration may sue, and he sued, in its corporate name ; but 
the earliest direct precedent in England for admitting foreign 
corporations to defend an action at law in their corporate 
capacity is, perhaps, that of Newly v. Van Oppen} There 
was certainly no such precedent up to 1858.* It is now, 
however, an established rule of private international law that 
a corporation duly created according to the laws of one State 
may sue, and be sued, in its corporate name in the Courts of 
other States.' And the right to sue extends, in the case of a 
foreign corporation, to all actions founded upon a contract 
entered into within the jurisdiction of the forumj provided 
the contract is one which is warranted by the constitution of 
the corporation, and is not illegal by the law of the forum^ 
The nature of its constitution, and whether it has a corporate 
right to sue and be sued — in other words, its judicial capacity 
— is determined by the law of its domicil.*^ And thus, also, the 
liabilities of members of foreign corporations will, in England, 
be determined by the law of the country in which they were 
formed. Accordingly, where by the law of that country the 
corporation, and not the individuals who make up the cor- 

1 L.R. 7 Q.B. (1872), 293; Story'B Conjliet of Zaws, § 565, p. 780, note (1). 
Cf . Chapter 29 of the Civil IVoeedure Code for India, 

« Per Williains, J., in Iriffote v. Austrian lloyd't, 4 C. B. N. S. 709. 

> Lindley on Company Zata, p. 909 ; V^estlake, § 305. 

* Ibid, p. 910. 

^ Cf. the Scotch case of Muir y. Collett (1862), 24 Ct. of Sees. Bep., 2nd 
Ser., p. 1119. But see the English case of Bulloele v. Cairdy L. R. 10 Q. B. 
(1876), 276 ; and cf. Branley v. S.-E, Rail. Co., 12 C. B., N. S. p. 70. So 
in a Tnrkish company managed in England, it was held that the law which 
goyemed it was the Turkish law. Fiekering v. Stephenson^ L. R. 14 Eq. 
(1872), 322. The Qerman Courts have foUowed the same principle of deter- 
mining the jural capacity of a juristic person by the law of the domicil. 
HoUhatisen ^ Cie v. Comptoir d'*Eaeompte de PariSy Appeal Court of Koln, 
28 April, 1877, Jour. V. 629. And French jurisprudence acknowledges no 
distinction between an individual and a " moral " (juristic) person in matters 
of title to sue and defend. Cf . Brocher, Cours de Droit Intemationaly I. p. 201. 
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Ohap. in. poration, are liable in damages for delicts, or quasi delicts, 
committed in the course of carrying on the business of the 
corporation, an English Court will protect a shareholder 
against whom, as an individual, proceedings are taken/ 

More recently conventions have been entered into between 
the British Government and various foreign countries, such as 
France (15th May, 1862), Belgium (8th December, 1862), 
Italy (26th November, 1867), Germany (27th March, 1874), 
and Spain (1883), which distinctly provide that " joint-stock 
companies and other associations, commercial, industrial and 
financial, constituted in conformity with the laws in force in 
either of the two contracting States, may exercise in the 
dominions of the other all their rights, including that of 
appearing before tribunals for the purpose of bringing an 
action or of defending themselves, with the sole condition in 
exercising such rights of always conforming themselves to the 
laws and customs in force in the said dominions."* And the 
analogy between a natural person and an artificial person 
has been further applied in the interpretation of the rules 
under the Judicature Acts for the service of writs of summons, 
or notice thereof, out of jurisdiction,' and, in regard to the 
exercise of personal rights, such as that of a trade-mark.* So 
also the limits of the jural capacity of an artificial person, for 
instance, to hold land in England, are determined much in 
the same way as in the case of a natural person with refer- 
ence to a double qualification — namely, first by the general 
powers defined by its constitution (that is to say, by the law 
of its domicil), and secondly, by the special restraints, if any, 

1 General steam Navigation Co. v. Guilbn^ 11 M. & W. (1843), 877. 

3 See the Gonyention with Spain, published in the London Gazette of the 
5th Febroajy, 1883, at p. 643. 

» Seoti V. Ropal Wax Candle Co., L. R. 1 Q. B. D. (1876), 404 ; JTestmanY. 
Ahtiebolaget Mekanieka Snickare/abrikf 1 Ex. D. (1876), 237. 

« Collins Co. Y. JBrown, 3 K. & J. (1857), 423 ; and CbUina Co. y. Iteevee, 
4 Jur. K. S. (1858), 865. 
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imposed by the law of the country where suoh powers are <^^g^- m" 
proposed to be exercised (that is, in the case of land, by the 
feo? loci rei sitce). Again, just as a natural person residing 
abroad would be, so a foreign corporation is only liable to 
income tax on the profits arising from the business carried on 
by it in England, and not on its entire profits.^ But an 
English, Scotch, or Irish corporation is liable, as a " person 
residing within the United Kingdom," to income tax on its 
entire profits, notwithstanding that aU its business is carried 
on abroad, and that subsequently to its incorporation it has 
been registered abroad.' Foreign corporations, moreover, 
when once they have become litigants in an English court, 
occupy the same position as natural individual persons, and 
their peculiar nature is not allowed to deprive their opponent 
of any of the ordinary rights incidental to litigation.' Accord- 
ingly Order XXXI. r. 6, of the Schedule to the Judicature 
Acts provides that if any party to an action be a body cor- 
porate or any other body of persons, empowered by law to 
sue or be sued, whether in its own name or in the name of 
any officer or other person, any opposite party may apply at 
Chambers for an order allowing him to deliver interrogatories 
to any member or officer of such corporation or body of 
persons, and an order may thereupon be made. The same 
rule has been applied to the case of a foreign republic, and if 
the juristic person happens to be a plaintiff, aU proceedings 
maybe stayed until a proper person is named on its behalf to 
give discovery.* A company which is domiciled in England 
(that is to say, which derives its incorporation or other legal 

1 Att.-Oen, V. Alexander L. R. 10 Exch. (1874), 20 ; Eriehsen v. last 
7 Q. B. D. (1881), 12. 

3 Cetena Sulphur Co., Ltd. y. Nieholson, and Calcutta Jute Mills Co.f Ltd. y. 
meholsony 1 Ex. D. (1876), 428. 

• Foote, THvate Inter, Jurisp,, 2nd ed., p. 121. 

* Bepublie of Costa Siea v. Erlanger, 1 Oh. D. (1876) , 171 ; Bepublie of Liberia 
V. Imperial Bank, L. R. 16 Eq. (1873), 179 ; 9 Ch. 669 ; Eepiblie of Peru v. 
JTeffuelin, L. R. 7 0. P. 362; 20 Eq. (1876), HO; United States of America 
v. JToffner, L. R. 2 Oh. (1867), 682, 689. 
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existence from the law of England), is subject to be wound 
up in England wherever it may be, and, if all its business is 
abroad, that is deemed to be only an additional reason for 
winding it up.^ But if the company is domiciled out of the 
United Kingdom, it is subject to winding-up proceedings in 
England if it has an office there,^ but not otherwise, even 
though it may carry on business there by means of agents.' 
And an order for winding-up of a company domiciled in 
England carries all the moveable and immoveable property in 
any part of the British dominions.* Nor will the pending of 
a foreign liquidation afPect the jurisdiction to make such an 
order, although, in making it, the Court will endeavour to 
pay due regard to the order of the foreign Court, so as to 
make its own proceedings'auxiliary to those of the latter.* 

47. We have seen that Eepublican States occupy a position 
in the matter of suing and being sued in their international 
name analogous to that of foreign corporations. But in 
monarchical governments it is the Sovereign, and not the 
State, of which he is the political head, that is recognised in 
foreign Courts and in diplomatic intercourse.' The Sovereign, 
therefore, not only represents the State in respect of the public 
property and choses in action of the nation, but as an indi- 
vidual he may have private rights of his own. In the former 
case he is treated as a corporation sole, and no proceeding in 
rem against the public property of a foreign Sovereign or 
sovereign State wiU be permitted ; ^ in the latter, as a private 

1 Re Madrid and Valencia Rail, Co,, 3 De G. & S. (1849), 127; Re Permian 
Railways Co,, Ltd,, L. R. 2 Ch. App. (1867), 617; Rems v. Bos, L. R. 5 
E. & I. A. (1871), 176. 

2 Re Commercial Bank of India, L. B. 6 Eq. (1868), 617 ; Re Commercial 
Bank of South Australia, 33 Oh. D. (1886), 174. 

' Re Lloyd QeneraU Italiano, 29 Oh. D. (1886), 219. 
* Westlake, §§ 137, 138, p. 164, 3rd ed. 

« In re Commercial Bank of 8, Australia, 33 Ch. D. (1886), 174. 
« See Lord Caims's judgment in United Statet of America Y, JFoffner, L. R. 
2 Gh. 693. 
I The Farkmnt Beige, 5 P. D. 197, 217. 
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person, with certain privileges, among which is that of not Chap. III. 
being liable to be sued unless he has waived his privilege, 
expressly or impliedly, by voluntary submission to the juris- 
diction or otherwise ; as, for instance, by himself suing as a 
plaintiff, or by carrying on trade as a private individual,^ or 
by acquiring immoveable property within the jurisdiction.' 
Upon these points, so far as sovereign princes in India are 
concerned, the Code of Civil Procedure of 1882 (Act XIV.) 
contains the following provisions : — 

"Sect. 433. — (1) Any (sovereign) Prince or (ruling) Chief, and any 
Ambassador or Envoy of any Foreign State, may, with the consent of the 
Governor- Greneral in Council, certified by the signature of one of the 
secretaries to the Government of India (but not without such consent), be 
sued in any competent Court. 

** (2) Such consent may be given with respect to a specified suit, or to 
several specified suits, or with respect to aU suits of any specified class or 
classes, and may specify, in the case of any suit or class of suits, the Court 
in which the Prince, Chief, Ambassador, or Envoy may be sued ; but it shall 
not be given unless the Prince, Chief, Ambassador, or Envoy — 

'^ (a) has instituted a suit in the Court against the person desiring to sue 
him, or 

''(b) by himself or another trader within the local limits of the jurisdic- 
tion of the Court, or 

"(c) is in possession of immoveable property situate within those limits, 
and is to be sued with reference to such possession or for money 
charged on that property. 

" (3) No such Prince, Chief, Ambassador, or Envoy shall be arrested 
under this Code, and, except with the consent of the Governor- General in 
Council, certified as aforesaid, no decree shall be executed against the pro- 
perty of any such Prince, Chief, Ambassador, or Envoy. 

«««««« 

" (5) A person may, as a tenant of immoveable property, sue without 
such consent as is mentioned in this section, a Prince, Chief, Ambassador, or 
Envoy from whom he holds or claims to hold the property." 

" Sect. 434. — ^A sovereign Prince or ruling Chief may sue, and shall be 
sued, in the name of his State : Provided that in giving the consent referred 
to in the last foregoing section the Governor- General in Council or local 
Government, as the case may be, may direct that any such Prince or Chief 
shall be sued in the name of an agent or in any other names." 

1 SuUett V. Zinff of Spain, 1 CI. & F. 364 ; JDuke of BrunmieJc v. S^ng of 
SanoveTf 6 Beav. 1, 61 ; Mandalay v. Morton, 1 B. C. C. 47a. 
> Dana's Wheaton, } 103 ; Th$ Charkieh, L. B. 4 A. & E. 97. 
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Chap. IV. 



48. The jurisprudence of Contineiital Europe, following 
General ^i^at of j}^q qJ^ Civil Law, knows no other classification of 

classinoation. ^ ' 

things except that of mohilia and immobilia. But the English 

law rejects this classification, and substitutes for it that of 
real ajid personal estate, a distinction which becomes still more 
peculiar to itself by the special meaning it attaches to the 
term " personal estate." As commonly understood in inter- 
national jurisprudence, this term would be restricted to 
moveables of every description. But in English law it re- 
ceives a wider interpretation, and is held to include leaseholds 
for years, which one would ordinarily classify under the head 
of immoveable property* : for land, as Lord Selborne observed 
in a weU-known case,'* whether held for a chattel interest or 
for a freehold interest, is, as a matter of fact, immoveable and 
not moveable. 

Different 49. Three different theories as to the law which is to 

the proper govem property of either description internationally have 

rigite^in heen adopted by juristical writers. There isj first of all, the 

things are theory that, while rights in immoveables are to be determined 
determined. . . 

by the lex rei sitce^ rights in moveables are to be determined by 

the kx domicilii of a person — the person being the owner. 

This theory rests on the fiction that moveables in a legal sense 

must be deemed to be at the place where the person has his 

^ Jarman on Wills, Vol. I., p. 4, n. 

» FreJte v. Lord Carhery, L. R. 16 Eq. 461. 
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domicil, because since it is in the absolute power of the owner Chap. rv. 
to take them from one place to another, it must be purely 
accidental where they may actually be at any given time, and 
in this condition of uncertainty the only safe rule to act upon 
is to give effect to the maxim mobilia ossibus inhcerent^ or 
mobilia sequuntur personam. But this theory is open to the 
double objection that it is, in the first place, altogether 
illogical to attempt to determine disputed rights in moveables 
by the law of the domicil of one of the parties concerned, for 
the title can only be settled by the decision itself, and to in- 
voke the law of the owner's domicil in order to arrive at that 
decision, is to proceed in a " vicious circle," which obviously 
leads to no practical result ; and, in the next place, as the 
owner's domicil may often be widely removed from the place 
where the moveable in dispute is in facty it would seem to be 
unreasonable, in such a case at all events, to decide who is 
the owner of the thing with reference to a law which cannot 
give the possession of that thing. The second theory is to 
restrict the application of the maxim mobilia sequuntur personam 
to cases of " general or universal assignments " resulting by 
operation of law — as, for instance, in the case of transmission 
of moveables on death, bankruptcy, and marriage — and to 
apply the lex loci rei sitce to all cases of *' particular assign- 
ments " arising out of alienations inter vivos : that is to say, 
the distinction is drawn between the cases in which a mau's 
moveable property is considered as an entirety, grouped 
round his person as a centre, and those in which the articles 
which compose it are separately considered. This is, in sub- 
stance, the theory advocated by Foelix, Demolombe, Aubry, 
Eau, and Brocher,' and more recently by Foote and Westlake 
in England.* And the third theory is to apply the lex loci 

1 Bar, § 222, p. 491, GUllespie's translation; Brocher, I. § 48, p. 122; 
Calvo, n., § 711, p. 209. 

2 Foote, p. 226, 2nd ed. ; Westlake, p. 168. 

R.I.L. O 
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^^^^- ^V' rei sitcB to moveables as well as immoveables. This is the 
theory advocated by Grotius/ Fiore,'* and Asser-Eivier, and, 
with certain modifications, is practically adopted by Bar as 
supplying the only true law that can be applied, and resting 
upon the intolerable inconvenience of any other doctrine.' 

But general 60. In regard, however, to immoveables, the rule uni- 
favour of lex versally accepted in aU civilised countries is, that all questions 
ii^*aU^^^™" concerning property of this description, including the forms 
^^®8tion8 of conveying it, are decided by the lex situs; and, in like 
immoveables, manner, what does and what does not f aU within the character 
of real or immoveable estate must also be decided by the 
same law.* So also, speaking generally, the incidents which 
arise in connection with such property are to be referred to 
the lex sitm.^ Thus, for instance, the liability for deteriora- 
tion or waste is to be decided and measured by this law ;• and 
since no action can be brought in a British Court to interfere 
with the possession of immoveable property, except in the 
forum of the situs^^ the rules of limitation and prescription 
applied to immoveables must necessarily be determined with 
reference to the same law, which, ex hypothesis is that of the 
forum. But in the possible case where a Court has in- 
cidentally to inquire into the title to foreign land {e.g. in 
administering and enforcing personal equities), and the local 

1 Opinions of Qrotius, by De Bruyn, p. 293 (N. P. 386). 

2 Fiore, I., § 91, pp. 118— 120 ; Bar, p. 491, GWlespie's translation. 

3 Bar, § 226, p. 499, Qillespie's translation ; and § 227, p. 600. 

* Story, Conflict of Laws, § 447, cited with approval by Lord Selbome in 
Treke v. Lord Carbery, L. R. 16 Eq. (1873), 461. 

6 Nelson v. Bridport, 8 Beav. (1848), 647, 670. 
8 Batthyany v. Walford, 36 Ch. D. (1887), 269. 

7 Vide sect. 19 of Act XIV. of 1882 {The Code qf Civil Frocedure for 
India) . But where accounts can be more conveniently and satisfactorily taken 
in England, a bill for the redemption of a mortgage of foreigu land has not 
only been entertained, but an injunction gpranted in support of it against a 
proceeding to foreclose the mortgage in the fonwi 8U4s. (Westlake, § 174, 
p. 197, 3rd ed.) And, in such a bill, the lex sitHs is the law to be applied. 
Bent V. Yotmff (1838), 9 Sim. p. 190. 
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law of limitation is intended only to regulate procedure, and ^^^^' rv. 
neither confers or takes away a title, there might arise a 
conflict between the jm fori and the kx sitmj and in such a 
case the former would, of course, govern the procedure of the 
Court. Indeed, it is the opinion of Mr. Dana^ that it is 
impossible, in international law, to be governed by indirect 
operations of a law on real property, and that as ordinary 
statutes of limitation are simply intended as rules of repose, 
resting on the policy of the State, it seems reasonable that 
any State may apply them to all suits in which the aid of its 
tribunals is invoked, whether the thing is within or without 
the territory of the State, and is moveable or immoveable, 
corporeal or incorporeal. Lastly, in connection with the 
operation of the lex situs upon immoveable estate, it is this law 
which determines the liability of such estate, apart from any 
equitable considerations, for the debts of the owner. " It is 
admitted," said Lord Selbome, in Sarrison v. Harrison^ " as 
I understand, that the burden of liability to debt, so far as re- 
lates to real estate, can only be created by the kx lodrei sitw.^^ 
So again, aU questions concerning restraint on the alienation 
or disposition of immoveables are to be decided by the lex 
situs, whether the restraint be general or special, or whether 
the restraint be total or limited to a certain proportion of the 
value.^ And when a security is given on immoveables for a 
debt, which is also personally due, as in the case of a Scotch 
heritable bond, the lex situs of the immoveables decides 
whether the debt is to be considered an alienation of so much 
of the value of the immoveables on which it is secured, or as a 
mere -debt with collateral security.* The rights of husband 
and wife in and to the English immoveables of either, are 

1 Wheaton on Ini. Law, § 143, n. 

2 L. R. 8 Ch. (1872), 342. 

' WestJake, § 166, p. 191, 3rd ed. 
* Ibid, § 160, p. 190. 

g2 
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regulated by English law as the lex situsy and on principle 
the lex situs must prevail when the situation of the immove- 
ables is foreign, whatever the matrimonial domicile 



Prevailing- 
theory in 
England and 
the United 
States of 
America in 
regard to 
moveables, 
and excep- 
tions to the 



61. Of the theories above explained in § 49, the second is 
the one which may be said to have the largest support in 
England as regards moveables. Property of this description 
is said to have " no locality," a phrase which is explained by 
Lord Loughborough as meaning, not that personal property 
has no visible locality, " but that it is subject to that law which 
governs the person of the owner," * that^is to say, the law of 
the place of his domicil.* With respect to the disposition of 
it, with respect to the^ransmission of it, either by succession 
or the act of the party, it follows, said Lord Loughborough 
in the same case, the law of the person. The proposition 
thus enunciated by Lord Loughborough is claimed by him to 
be " not only of the law of England, but of every country in 
the world where law has the semblance of science." The 
same proposition has been laid down by eminent English and 
American judges in several other cases, with, as Story says,' 
" unbroken confidence and general unanimity." For instance, 
by Abbott, 0. J., in Birtwhistle v. Vardill^ : "Personal pro- 
perty has no locality;" by Bayley, B., in In re Ewin^: 
" The rule is, that personal property follows the person, and 
is not in any respect to be regulated by the lex situs, . . • 
Wherever the domicil of the proprietor is, there the property 
is to be considered as situate ; " and by no one more dis- 
tinctly than by Lord Selbome in a case which has already 
been cited.* " The maxim of the law of the civilised world," 
said his lordship, " is, mohilia sequuntur personam, and is 

1 SUIT. Worsich (1791), 1 H. Bl. 690. 

3 Story, Conflict of laws, J 377 ; Doglioni v. Crispin (1866), L. R. 1 H. L. 
301 ; Enohin v. Wylie, 10 H. L. C. (1862), 1 ; S. 0. 31 L. J. 402 Ch. 
3 Conflict of laws, § 380. 

* 5 B. & C. (1826), 451. M C. & J. (1830), 156. 

« Freke v. Lord Carbery, L. R. 16 Eq. 466. 
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founded on the nature of things. When mohilia are in places Chap. IV. 
other than that of the person to whom they belong, their 
accidental situs is disregarded, and they are held to go along 
with the custom." But, however general may be the language 
in which the rule mobilia seqxiuntur personam has been laid 
down in these cases, there are other English and American 
decisions, whose authority cannot now be questioned, which 
have undoubtedly restricted the application of that rule by 
engrafting certain exceptions upon it. Indeed, Mr. Bigelow 
points out that the exceptions to the maxim have become so 
numerous that it cannot safely be invoked for the decision 
of any but the simplest cases at the present day. Thus 
the cases reported as Cammell v. Sewell^ Castrique v. 
Imrie^ Hooper v. Oummy*' and Williams v. Colonial Bank^ 
may be said to have established the doctrine in regard 
to the transfer of moveables inter vivos or of any less 
real interest in them (such as pledge or lien)^ that, " if 
personal property is disposed of in a manner binding according 
to the law of the country where it is, that disposition is 
binding everywhere." And the title so acquired by operation 
of the lex situs prevails notwithstanding that it may be im- 
perfect by the law of the former owner's domicil, and although 
the property be afterwards brought within the territorial 
jurisdiction of that law. Following out this doctrine, the 

1 Note (a) to § 383, Story's Conflict of Laws ^ p. 543, 8th edit. 

2 3 H. & N. (1860), 138 ; 6 Ibid. 746 ; 27 L. J. Exch. 447 ; 29 L. J. Ex. 
360. 

3 L. R. 4 H. L. (1870), 414, and at p. 429. 
* L. R. 2 Ch. App. (1867) 282. 

« 38 Ch. D. (1888) 388, affirmed by H. of Lds. (12 May, 1890) 15 App. 
Cas. 267. 

8 Thus in the caso of The City Bank v. Barrow (1880), 6 Ap. Cas. 664, to 
which Lord Selbome was a party. Lord Blackburn said : — " The pledge upon 
which the defendants claim was made in Canada, in respect of goods then 
in Canada, I take it, therefore, that there is no doubt that the validity of the 
pledge depends upon the Canadian law;" and this was the law which, 
throughout the case, was applied by all the judges and noble lords who took 
part in the decision. 
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Chap. IV. property in a moveable will be held in England to be such as 
the judgment in rem {Le.y a judgment which disposes of the 
thing itself, and not merely of the interests which any parties 
have in it) of a Court within the jurisdiction of which the 
moveable is situate has decided it to be.^ As Blackburn, J., 
delivering the opinion of the judges in Castnque v. Imrie^ 
said : " The inquiry is, first, whether the subject-matter was 
so situated as to be within the lawful control of the State 
under the authority of which the Court sits ; and, secondly, 
whether the sovereign authority of that State has conferred 
on the Court jurisdiction to decide as to the disposition of the 
thing, and the Court has acted within its jurisdiction. If 
these conditions are fulfilled, the adjudication is conclusive 
against all the world." In practice, however, except in 
Admiralty cases, the procedure in English Courts is in per- 
sonam^ and not in rem. On the other hand, the distribution 
of moveable personal estate in the hands of executors or 
administrators is regulated generally by the law of the domicil 
of the deceased, and so also the law of the testator's domicil 
at the time of his death, if there has been no change of 
domicil since the execution of the will, or that of the domicil 
at time of execution if there has,' and that of an intestate at 
the time of his death,* have respectively supreme authority, in 
the former case, in all matters connected with the capacity of 
the testator, the formalities, execution, construction, and effect 
of a will of moveable personal property, and, in the latter, in 
all matters connected with the succession to, and distribution 
of, his personal estate. But when the right of succession has 
once been ascertained, the rights resulting therefrom belong 
to, and follow the person of, the living successor, not of the 
dead testator, or predecessor.* And as regards the matri- 

1 Westlake, § 149, p. 177. 

2 L. R. 4 E. & I. A. 429. » 24 & 25 Vict. o. 114, § 3. 

* Enohin v. Wylie, 10 H. L. C. 1 ; Bremer y. Freeman, 10 Moo. P. 0. (1857), 
812; and Collier v. Rivaz, 2 Curt. (1841), 855. 

* Per Lord Selbome in Ewing v. Orr-Ewing (1885), 10 App. Oas. (So.) 502, 
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monial law, it is settled that, in the absence of express Chap. IV, 
oontract, the law of the matrimonial domieil will determine 
the respective rights of the spouses in the moveable property 
belonging to either of them at the time of marriage, or 
acquired by either of them during marriage, but you will go 
to the lex ret sitce to ascertain what the character of the 
property is.^ It must, however, be remembered that, as 
pointed out in a previous paragraph,* the legitimacy of lega- 
tees, as well as of next of kin, is referred by English law to 
the law of the domicH of their father at the time of their 
birth ; and in cases of legitimation per subseguens matrimonium 
the legitimation must be valid both by the law of the father's 
domicH at the time of birth and at the time of the subsequent 
marriage. According to the Continental view, the validity of 
a will is tested either by the law of the domioil or by the law 
of the place where it was made, in accordance with the maxim 
locus regit actum (the place governs the act) ; and thus a 
change of the testator's domieil after execution of the will 
and before his death is immaterial, whereas the English 
Courts formerly had recourse in all cases, whether in case of 
a will of a foreigner or of a British subject, to the law of 
the testator's domieil at the time of his death. 

61a. And by this last expression was understood the law of Effect of 
the place of domieil as it existed at the time of the testator's deaths domifu on 
and thus any change in that law subsequent to his death, ^^^g^ old 
in the case of a foreigner,, will have no retrospective effect 1»^- 
given to it with respect to personal property in England. 

1 Westlake, §§36 and 167 ; Bar, § 229, and note 4, pp. 506, 507. Laurent 
argues that the matrimonial law, so far as it affects the property of the 
spouses, depends entirely on their wUl, and that the matrimonial domieil is 
only one of the circumstances from which this will is to be ascertained : 
§ 201, Vol. v., p. 431, Droit Civil Inter, ; cf. also § 213, Vol. III., p. 413, 
Ibid, According to Fiore, the rights of the spouses in the property belonging 
to them are to be regulated by the common law of the State of which the 
husband was a citizen at the time of marriage: Vol. II., § 638, p. 142* 

8 Vide ante, § 4o, p. 73. 
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Chap. IV. This was decided in a case where a domiciled Paraguayan died 
""""""^""^ in Paraguay leaving personal property in England, and after 
his death all his property wherever situate became by a change 
in the Paraguayan law the property of the nation of Paraguay, 
and his will became by the same change in the law absolutely 
invalid. Lord Penzance in refusing to give any retrospective 
effect to this alteration in the Paraguayan law and in maintain- 
ing the right of the legatees imder the wiU, made the follow- 
ing important observations. " The question is," said his lord- 
ship, " in what sense does the English law adopt the law of 
the domicil? Does it adopt the law of the domicil as it 
stands at the time of the death, or does it imdertake to adopt 
and give effect to all retrospective changes that the legislative 
authority of the foreign country may make in that law ? No 
authority has been cited for this latter proposition, and in 
principle it appears both inconvenient and unjust. Incon- 
venient, for letters of administration or probate might be 
granted in this country which this Court might afterwards 
be called upon, in conformity with the change of law in the 
foreign country, to revoke. Unjust, because those entitled 
to the succession might, before any change, have acted 
directly or indirectly upon the existing state of things, and 
find their interests seriously compromised by the altered law. 
As, therefore, I can find no warrant in authority or principle 
for a more extended proposition, I must hold myself to the 
adoption and application of this proposition, that the law of 
the place of domicil as it existed at the time of the death ought to 
regulate the succession to the deceased in this case." ^ And 
any attempt on the part of the testator to evade the express 
provisions of that law will be futile. 

Thus, in Hog v. LaMey^ where the personalty referred to 
in the will was locally situate in England, it was held that 



1 Lynch v. Frovisional Govt, of Faraguatjy L. R. 2 P. & D. (1871), 268. 

2 6 Bro. P. 0. (1792), 577 ; 3 Hagg. Ecol. 415. 
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a Scotch testator could not exclude Hs children from the ^^^^' ^- 
kgitim or share in it given imperatively by the Scotch law, 
and which was beyond his disposing power. Nevertheless 
the doctrine that a will valid by the law of the testator's 
domicil at the time of execution will be invalidated by a 
subsequent change of domicil if not in accordance with the 
law of the last domicil, which is also the doctrine adopted in 
America,^ is open to serious objection, and, as Savigny* long 
ago pointed out, is not justifiable in principle. Phillimore ^ 
pronounces it fraught with obvious and many inconveniences, 
and it is satisfactory to find that English legislation has 
distinctly departed from it.^ 

51b. Accordingly, in connection with the effect of a change Provisions of 
of domicil on a will of personal estate made out of the United down's ActT 
Kingdom by a British subject, wherever domiciled at the time ?® ^ ^'^m- 
of making or of death. Lord Kingsdown's Act (24 & 25 Vict, ing validity 
0. 114) now enacts that such a will may be admitted to personal 
probate if it was executed in compliance with the forms pre- ^^ ' 
scribed eithet' by the lex loci actus, the lex domicilii at the time 
of its execution, or the lex domicilii originis of the testator. 
And as regards any will of personal estate made toithin the 
United Kingdom by a British subject, the statute also enacts 
that the will should be admitted to probate if it was executed 
in compliance with the forms required by the laws for the 
time being in force in that part of the kingdom where it was 
made. In neither case will any subsequent change of domicil 
of the testator be deemed to revoke or to invalidate or to 
affect the construction of any will or other testamentary in- 
strument. But with reference to the alternative tests of 
validity offered by the statute, it has been held by Lord 
Penzance^ that only one can be adopted in each case, so that 

1 Story, § 473 ; Nation v. Corny 10 Miss. Repts. 543. 

2 System, Vol. VIII., § 381. 3 Vol. IV., § 805. 

* 24 & 25 Vict. c. 114, §§ 2—4. 

* Feehell v. Eilderley, L. R. 1 P. & D. (1869), 673. 
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national 
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which regu- 
lates law 
applicable to 
them. 



it is not oompetent for those who seek to set up a testamentary 
paper to endeaYOur to secure the advantages of two conflicting 
jurisdictions. 

52. There are, however, certain moveables which have a 
special international character attached to them, and this 
character will govern the law applicable to them. Thus on 
the open sea a ship is part of the territory of the country to 
which she belongs, and accordingly, in so far as the ship and 
the cargo in her are concerned, the lex rei sites will prevail.^ 
But the waters of havens where the tide ebbs and flows are 
not properly, as was held by Story in an American case, the 
high seas, unless those waters are tcithout low water mark.^ 
So also with respect to " literary and artistic works " in those 
coimtries which have adopted the Convention of Beme,^ of 
1885, as, for instance, England imder the sanction of the 
International Copyright Act, 1886 (49 & 50 Vict. c. 33), the 
enjoyment of all rights in a work of this kind is subject to 
the fulfilment of the conditions and formalities prescribed by 
the law of the country in which the work had its origin ; and 
the enjoyment cannot last longer in the other countries of 
the union than the period for which protection is allowed to 
it in the country of origin. The coimtry where the first 
publication took place, or, if this publication took place 
simultaneously in several coimtries of the union, that country 
among those whose law gives the shortest period of protection, 
is held to be the country of origin. 



1 Bar, § 228, note 11, p. 603 ; Westlake, § 154, p. 185, 3rd ed. 

2 TTnited States v. Eamiltm (1816), 1 Mason, 162. 

3 A fnll translation of this Convention will be found in Scrutton on Copy^ 
righty and an abstract of it is given in Bar, p. 762, Gillespie's translation. 
See also the Order in Council of the 28th November, 1887, at pages 6703 — 
6707 of the London Gazette of the 2nd December, 1887, embodying a transla- 
tion of the Convention entered into between Her Majesty the Queen and the 
Governments of Belgium, France, Germany, Hayti, Italy, Spain, Switzer- 
land ; and Order of 10th August, 1888, extending the provisions of the same 
Convention to the Grand Duchy of Luxemburg, published in the London 
Gazette ioT 1888, p. 4346, 
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63. The effect of bankruptcy as operating as an assignment C=ap. IV. 
of the bankrupt's property needs to be next considered. The 
English notion regfluxis bankruptcy as operating as a universal v^^^*'! 
assignment to trustees or assignees for the benefit of the on personal 
creditors of all the personal chattels of the bankrupt wher- debtor, 
ever situate,^ and, so far as an English adjudication of 
bankruptcy is concerned, irrespective of the bankrupt's actual 
domicil.* To give an English Court jurisdiction to make an 
adjudication it is sufficient if the debtor is domiciled in 
England, or, within a year before the date of the petition, 
has ordinarily resided or had a dwelling-house or place of 
business in England. The English statute also regards the 
actual situation of personal chattels as immaterial, making, 
in fact, the • efficacy of a bankruptcy depend on the rule of 
mohiliu sequuntur personam. And the English Courts will 
accordingly concede to a foreign bankruptcy the same univer- 
sal effect that the English law claims for bankruptcies 
declared by itself, allowing it to operate as an assignment of 
the debtor's personal estate situate in England, including 
choses in action.^ 

Formerly indeed the title of the foreign assignee to 
the debtor's choses in action^ so as to sue upon them in his own 
name, depended upon the assignability of the obligation 
which it was sought to enforce. But by the Judicature Act 
of 1873, s. 25, sub-s. 6, it was enacted that any absolute 
assignment (not purporting to be by way of charge only) by 
writing under the hand of the assignor of ant/ debt or other 
legal c/iose in action, of which express notice in writing shall 
have been given to the debtor's trustee, or other person from 

» Fhillips y. Hunter, 2 H, Bl. (1795), 402 ; Still v. JForsick, 1 H. Bl. (1791), 
665; Neal v. Cottingham, ibid, (1764), 132, n; Hunter v. Fott8, 4 T. R. 
(1791), 182 ; Ex parte Blakes, 1 Cox, 398. 

2 Bankruptcy Act of 1883, sect. 6 (1). 

s Solomons v. Boss, 1 H. Bl. (1764), 131, n. ; Jollet v. DeponthieUy ibid, 
(1769), 132, n. ; Pottery, Brown, 5 East (1804), 124; Banco de Fortujal v. 
JFaddell (1880), 6 App. Gas. 161, at p. 169. 
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Chap. IV. whom the assignor would have been entitled to receive or 
claim such debt or chose in action^ shall be, and be deemed to 
have been, effectual in law (subject to prior equities) to pass 
and transfer the legal right to such debt or chose in action 
from the date of such notice, and all legal or other remedies 
for the same. So that since this statute assignees under a 
foreign bankruptcy by procuring from the bankrupt such a 
written assignment as the statute requires, and giving the 
required notice to the garnishee, could obtain a clear title to 
sue in their own names for choses in action of the bankruptcy 
in England. As regards the actual distribution of assets, 
and the priority of creditors, these are matters which must be 
determined by the law of the country where the bankruptcy; 
has been adjudicated and the distribution ordered' — in other 
words, by the law of the foi^niy or the lex loci concursus. But as 
equality of distribution is the great aim of all bankruptcy pro- 
ceedings,^ where the property of the same debtor is being simul- 
taneously administered in bankruptcy both in England and 
abroad, a creditor who has received a dividend in the foreign 
bankruptcy is not entitled to receive anything in the English 
one until all the creditors have been made equal. Nor will 
this principle of equality under the law of the 'English forum 
be departed from even where the creditor may have been 
entitled to priority by the law of the foreign bankruptcy.* 
But where a person is adjudicated a bankrupt in England, 
and he has partners residing abroad who are not bankrupt, a 
creditor who has succeeded in partly recovering his debt from 
the latter will still be entitled to share pari passu with the 
other creditors in the dividends under the EngUsh bank- 
ruptcy, for the reason that in such a case " equality of dis- 

1 Thorburn v. Steward (1871), L. R. 3 P. 0. 478 ; Ex parte Melboum 
(1870), L. R. 6 Oh. App. 64 ; Ex parte Lever (1887), 18 Q. B. D. 660. 

2 Opinima of Grotius by D. P. De Bniyn, p. 100. 

» Ex parte Wilson (1872), L. R. 7 Oh. App. 490 ; Ex parte Banco de For- 
tugal (1879), 11 Oh. D. 317, confirmed on appeal, 6 App. Oas. 161. 
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tribution/' as the judge said, " cannot possibly be attained."^ Oba:p. TV. 
The law of the bankruptcy, that is of England in an English 
bankruptcy, governs also the mode in which the trustees hold 
whatever foreign property of the bankrupt they obtain, and 
they accordingly hold it subject to all equities against the 
bankrupt which are not impeachable under the bankrupt laws 
themselves. So that if the bankrupt had entered into a bind- 
ing contract to give security on it there will be a good security 
as against the trustees, though the security has not been com- 
pleted by the law of the place where the property is situate 
or recoverable.* 

. 54. As regards the effect of bankruptcy on real estate, Bankruptcy 
inasmuch as sect. 168 of the Bankruptcy Act, 1883 (46 & 47 wUlnot perse 
Vict. c. 62), enacts that "property" is to include "money, f^ted^tUJe' 
goods, things in action, land, and every description of pro- ^ trustee in 
perty, whether real or personal, and whether situate in foreign 
England or elsewhere," an English bankruptcy would appear 
to carry all the real or immoveable (as well as the personal 
or moveable) property of the bankrupt in any part, at least, 
of the British dominions.' But this does not mean in such 
an absolute sense as to ignore the requirements, if any, 
of the local law in order to perfect a title with respect to real 
property situate within the territorial limits of that law. On 
the contrary, there seems to be no doubt that, in principle, to 
render the assignment of the real estate complete, the forms 
prescribed by the lex rei sitce must be complied with. Thus, 
an English bankruptcy, although passing immoveable pro- 
perty in a British colony, will not^supersede the necessity of 
registration to complete the title prescribed by the law of that 
colony.^ And as regards land in a foreign country as dis- 
tinguished from colonial land, it is clear that the only way an 

1 Briekwood v. Miller (1817), 3 Mer. 279. 

2 Ex parte Solthausen (1874), L. R. 9 Oh. App. 722. 

3 Westlake, § 137, p. 154. 

« Per Jessel, M.B., in Ex parte Rogers (1881), 16 Gh. D. 666; cf. also 
Opinions of Orotitu, pp. 101 — 106. 
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. Chap. IV. EngKsh Court exercising jurisdiction in bankruptcy could 
■~ reach such land, would be by exercising its compulsory 

powers under sect. 24 of the Act of 1883, and compelling the 
bankrupt to execute a valid conveyance of it to the trustee. 
In like manner, no foreign bankruptcy will of itself pass land 
in England to a trustee or assignee, and the foreign Court 
will also have to exercise such compulsory powers as it 
possesses, in order to compel the bankrupt to transfer the 
English land for the benefit of his creditors.^ So far, how- 
ever, as Courts having jurisdiction in bankruptcy in Eng- 
land, Scotland, and Ireland, and other "British" Courts 
are concerned, sect. 118 of the Bankruptcy Act of 1883 
provides that "they shall severally act in aid of, and be 
auxiliary to, each other ; and an order of the Court seeking 
aid, with a request to another of the said Courts to exercise, 
in regard to the matters directed by the order, such jurisdic- 
tion as either the Court which made the request, or the Court 
to which the request is made, could exercise in regard to 
similar matters within their respective jurisdictions." It is 
not explained by the Legislature what is the true meaning 
intended to be given by the term " British Courts " in the 
above section. It has, indeed, been appHed in one case as 
justifying an order being made in England in aid of the 
Cape of Good Hope Court of Bankruptcy.* But the better 
opinion appears to be that sect. 118 of the English Act was 
only intended for Scotch, Irish, and English Courts, and also 
for such other British Courts as are not imder legislatures of 
their own.* 



ehoaea in 



Law appli- 55. Allusion has been made in the last two preceding para- 

transfer of graphs to bankruptcy operating as an assignment of the debtor's 
choaea in action^ and we have seen that in England since the 
passing of the Judicature Act of 1873, such assignments can 

1 Vide Bar, § 479, pp. 1018—1021, GiUespie's translatioii. 
^ Inre Fairhanh^ Ex parte Knight (1887), 4 Morell, 50. 
3 See Foote, P. I. Jurisprudeneey 2nd ed., p. 212. 
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only be made in writing, and written notice of the fact is also Ohap. IV. 
required to be given to the debtor. But the question by what 
law the validity of an ordinary assignment of a chose in action 
is to be decided has received no authoritative determination. 
By Eoman law the assignment of a right of action was 
merely in its form a mandate to sue, but in its results it was 
the same as a real transfer of the right.^ The law of 
Scotland holds to the view that the law of the place 
of assignment determines its validity, on the principle 
of the maxim locm regit actum. Thus where an obliga- 
tion had been assigned in England, by a deed which 
would have availed to transfer it in Scotland, the country 
where the main contract was to be performed, it was held that 
the assignee could not sue upon it in Scotland, because the 
cl«dm was one which the law of England pronounced to be 
incapable of being assigned or transferred.* So in another 
case' the law of the place of assignation of a policy of life 
insurance was held to determine the validity of the transfer. 
Lord McLaren explained the reasons on which this rule was 
founded as follows : " The assignment of the right of credit 
in the policy is a new contract, distinct as regards its nature, 
mode of constitution and the law that regulates it, from the 
contract constituted by the policy itself, and the validity of 
the assignment will, in general, be determined by the kx loci 
contractus — that is, according to the law of the country in 
which the transaction is made or the security given." In a 
similar assignment of a right of credit in an English policy 
made in favour of the assignor's wife, which was not per- 
mitted by the law of the place of assignment, Day and 
Wills, JJ., held that the assignment was void, basing this 
decision on the application of the law of the place to which 

1 Of. Amdt's Fandekten, § 264, note 4. 

2 Toi/lor V. Scott (1847), 9 Ot. of Sess. Reps. 2nd Series, 1504. 

3 Scottish Provident Association y. Cohen (1888), 16 Ot. of Sees. Heps., 4th 
Series, p. 112. 
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Chap. IV. the contract truly belongs.^ But it would seem that neither 
the Scotch nor the English Courts have consistently followed 
any single principle. Thus, on the one hand, the Scotch 
Courts have preferred the claim of an attaching creditor in 
Scotland to that of an assignee whose assignment, although 
valid by the lex loci contractus^ had not been intimated to the 
debtor in Scotland.* The ground on which these decisions 
proceed is, that the question is not one of rights but of the 
remedies which these rights confer upon their holders, and 
that such a question must be determined by the law of the 
country in which the competition arises and the remedy is 
sought. This reasoning is to some extent supported by the 
doctrine advocated by Bar, one of the greatest of living 
writers on private international law. He regards the right 
to enforce payment (the/ws exigendi) as an independent trans- 
action, which must be transferred in accordance with the law 
that regulates it, and so long as the debtor has not actually 
pfidd the assignee, if the assignment is not complete by the 
local law by reason of non-intimation to the debtor, it is 
ineffectual against an attaching creditor who has meanwhile 
arrested payment.* But if, as Bar himself would appear to 
admit, and as the Scotch Courts would also seem to concede, 
the validity of the assignment itself is good, whether regard 
be had, according to Bar's view, to the law which determines 
the obligation generally, or to the law of the place of assign- 
ment, as the Scotch Courts require, the question between the 
assignee and the attaching creditor would not seem to be one 
relating to remedies but to rights. If, then, by the applica- 
tion of the proper law the assignment itseK has validly con- 
veyed to B. the debt which C. owes to A., there is nothing 
left for a creditor of A. to attach in the hands of C, and his 
diligence cannot be rightly deemed to secure him a remedy 

1 Lee V. Abdy (1886), 17 Q. B. D. 309. 

* See the case of Strachm v. McBougle (1836), 13 Ot. of Sess. Rep., Ist 
Series, 964. Of. also BelPs Comment. II., p. 18. 
« §§ 274, 276, pp. 601—603 ; Gillespie's translation. 
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which would destroy B.'s previously acquired right. The Ch^^- ^^' 
unsoundness of the contrary view cannot be more forcibly 
demonstrated than it was by Lord Eutherford in a Scotch 
case : " If the right," said the learned lord, ** be complete by 
the law of the country which must regulate the transfer, it 
seems impossible to maintain that, as a matter of remedy, 
something further must be done which the law of Scotland 
requires for completion of the right in the case only of trans- 
fers that are regulated by that law." On the other hand, the 
jurisprudence of England and that of the United States has 
wavered between the exclusive adoption of the law of the 
creditor's domicil in accordance with the principle of mobilia 
personam sequuntur^ and that of the law of what has been 
termed the situs of the obligation, which, generally speaking, 
is deemed to be that of the debtor. But it will often happen 
that there will be more than one forum in which a right 
of action can be enforced at the same time, whether by reason 
of the debtor's domicil or even transient presence, or because 
it is the court of the' locus solutionis or locus celebrationis,^ It 
is, therefore, difficult to fix the true sitm of a chose in action at 
the time of the assignment, and it is only in a purely meta- 
phorical sense that one can speak of its situs at all. In this 
conflict of authority an English writer, cannot be expected to 
propound any very clear doctrine, but if one may venture to 
express an individual opinion on the subject in hand, it would 
appear to be the sounder principle to apply to an assignment 
of a chose in action the same law by which the original obli- 
gation is governed in regard to its nature and incidents. 
For, as Bar correctly states the proposition,* the question 
whether an obligation has been validly transferred, is identical 
with the question whether an obligation still subsists for the 
advantage of the former creditor, or whether another person 

1 Cf. Foote, P. 7. Jurisprudence, 2nd ed., p. 247. 

2 Bar, § 274, p. 601, Gillespie's traiislation. 

R.I.L. H 
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<^AP. IV. can claim the advantages for himself. The assignee, in fact, 
stands in the shoes of the original creditor, and the law which 
rules the obligation generally (as between him and the 
debtor) ought also to decide between the debtor and the sub- 
stituted creditor, whether the assignment is good or bad — ^in 
other words, whether the obligation was assignable at all, and, 
if so, imder what restrictions or limitations. 

Principles 56. As regards the question whether a contract obligation 

goyeming . . . 

tranflmission descends to heirs, the general principle appears to be that the 
obligations to heir never undertakes more than what is fixed by the law 
heirs. under which he takes the succession. But according to 

Bar^ there is this further principle to be observed, that before 
the obligation can biud the heir, this effect must also be 
attributed to it by the law to which the obligation is in itself 
subject. It has been ruled in Scotland, however, that the 
question whether a foreign obligation, e,g. a promissory note, 
will affect the heir of the debtor, must be determined, not by 
the foreign law, which frees the heir, but by the law of 
Scotland, the place in which the inheritance is situated, and 
by the laws of which it must be taken up.^ In England a 
foreign heir who has accepted the succession without benefit of 
inventory may probably be sued on the personal obligation 
he has thereby assumed towards the creditors of the deceased.' 

^ Private Inter, Law, § 283, p. 627, Gillespie's translation. 

2 Kinloch v. FullerUm, House of Lords, 1 Pat. App. (1739), 265. 

> Beavan y. Maatings^ 2 E. & J. (1856), 724. 
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CHAPTEE V. 

LAW OP OBLIGATIONS, AND HEREIN OP CONTRACTS, TORTS, AND 
THE PORMS OP LEGAL TRANSACTIONS. 

67. Obligations arisiDg out of or resting on contract have Chap. V. 



to be considered internationally not only with reference to Aspects under 
their intrinsic validity and effects, but also with reference to t^^^^' 
their formalities and their interpretation. And it is under resting on 

. •*■ . contract may 

each of these aspects that it will be most convenient to con- be best con- 
sider the particular territorial law by which the parties must nationally, 
be held to be governed. Because it is impossible to adopt 
any theory which would furnish a rule to be applied generally 
to those numerous questions which Courts have to determine 
when parties to contractual engagements come to litigate 
concerning their rights, or liabilities arising therefrom. By 
adhering to the mode of treatment suggested we avoid the 
necessity of formulating any general rule regulating the law 
to be applied when one or both of the parties to a contract 
happens or happen to belong to a diflferent nation from that 
of the forum^ or when the contract has been entered into 
or is to be fulfilled extra-territorially. But although any 
attempt to formulate such a rule would be futile, and would 
be found in practice to be subject to numerous exceptions, 
some account of the theories which have prevailed amongst 
juristical writers on private international law in connection 
with the subject of the present chapter may be useful, not 
only as a historical study, but equally so from the more 
practical poiat of view of illustrating the difficulty and 

h2 
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Chap. V. danger of all attempts of the kind here referred to, and 
which, for our own part, we wish to avoid. 
Prevailing 58. It is obvious that in ease of a jural relation arising 

theories 

regiJative out of contract the local laws which may compete for con- 
be applied, sideration may be,/rs^, the jmfori^ or law ol the place where 
^"criti^ed ^'^ action is raised ; second^ the lex loci contractus^ or law of 
the place where the contract was made or had its origin; 
thirdy the lex loci solutionis, or law of the place of perfor- 
mance ; fourth, the lex domicilii of the creditor ; and Jt/th, 
the lex domicilii of the debtor. And, as might have been 
expected, each of these competing laws has found favour 
with individual jurists and has been elevated into a regulative 
principle. But there are fatal objections to the universal ap- 
plication of each of them, though in the case of some of them 
there are far more weighty reasons in their favour than in that 
of the others. Thus, those who would adopt the jus fori are 
forced to reject all foreign law whatsoever, and to leave the 
judge no other guide except the law of his own state. Such 
a theory no doubt cuts the root of all controversy by the 
application of a simple process. But the objection to it is 
that it is subversive of all international comity, and would 
destroy all extra-territorial trade for the nation which ven- 
tured to adopt it, thus reducing it to a position of isolation 
which would be intolerable in the present condition of com- 
mercial development. The place where the contract was 
made or had its origin is not, indeed, open to the same serious 
objections, and has received, and still maintains, a large 
measure of support, more especially in the Franco -Italian 
systems. The fundamental basis of this theory, or at least 
of its most recent phase, imder the influence of Fiore and 
Laurent, rests on the intention or autonomy, as it is called, of 
the parties, and a presumed "voluntary subjection" to a 
particular law, namely the lex loci contractus. It has also 
found some favour with English judges, and is nowhere more 
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forcibly advocated than by Lord Justice Turner, in delivering Ohap. Y: 
the judgment of the Privy Council in The Peninsular and 
Oriental Steam Navigation Co, v. Shand.^ " The general 
rule," it is there said, " is that the law of the country where 
a contract is made governs, as to the nature, the obligation, 
and the interpretation of it. The parties to a contract are 
either the subjects of the Power there ruling, or, as temporary 
residents, owe it a temporary allegiance : in either case equally 
they must be understood to submit to the law there prevailing, 
and agree to its action upon their contract. It is, of course, 
immaterial that such agreement is not expressed in terms ; it 
is equally an agreement in fact, presumed de Jure, and a 
foreign Court interpreting or enforcing it on any contrary 
rule defeats the intention of the parties, as well as neglects 
to observe the recognised comity of nations." But notwith- 
standing the definitiveness of this language and the authority 
of the tribunal which committed itself to this ruling, it can- 
not be said, at the present time, to have settled any rigid rule 
for the guidance of English Courts. In the first place, the judg- 
ment itself proceeds, after speaking of the doctrine embodied 
in the passage already quoted as establishing a "general 
rule," to point out that " there are no doubt exceptions and 
limitations on its applicability." It is obvious, for instance, 
that, proceeding as the rule does upon \hQ presumed intention 
of the parties to submit to the law of the place of contract, 
that presumption must necessarily give way where a contrary 
intention can be established, not only with reference to the 
express terms of the contract, but indirectly and impliedly 
with reference to the nature of the contract. Thus in JKoftm- 
8on V. Bland^ where the question was as to the lawfulness of 
the consideration for a bill of exchange drawn by one person 

1 3 Moo. P. 0. (1865), N. S. 290. See also Sujan Singh v. Qunga Ram, 
decided by the same tribunal in 1881, reported in the I. L. B. VIII. 
Calcutta Series, 337. 

» Burr. (1760), p. 1078. 
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0'^^*^- in one country on himself in another, and there was no cir- 
cumstance from which to draw an inference favouring a view 
to a law other than that of the place of contract (which was 
against a recovery on the bill), except the mention of the 
place the bill was drawn on, Lord Mansfield in applying the 
iex solutionis^ or law of the place of fulfilment, declared that 
" the law of the place {i, e., of contract) can never be the 
rule where the transaction is entered into with an express 
view to the law of another country as the rule by which it is 
to be governed." And in cases ^ decided subsequently to that 
of the Peninsular and Oriental Steam Navigation Co, v. Shandy 
although stress has been laid on the intention of the parties 
as regulating the choice of a law, no such rigid general rule 
as that laid down by the Privy Council judgment has been 
adhered to or aflSrmed. Nor on principle can this general 
rule be based on the presumed intention of parties — ^f or it is 
surely stretching a presumption beyond its legitimate bounds 
to attribute, for instance, to two Frenchmen in England, who 
happen to make a contract there which they intend to fulfil 
in Paris, an intention to be bound by the law of England, of 
which they are, perhaps, wholly ignorant. The rule would 
also be inapplicable to a case where the contract was con- 
cluded between foreigners of different countries who did not 
meet, for the question in what place the contract in such a 
case was legally concluded could only be determined by a 
rule of positive law, and we would thus find ourselves landed 
in a circle of this kind, that, until the place of contract was 
ascertained, the law governing it could not be determined; 
and yet to ascertain the place we would have to apply a cer- 
tain rule of positive law, which ex hypothesi could not for the 
moment be determined.' Next we have the theory which 

1 Jacobs y. Credit Lywmaii (1884), 12 Q. B. D. 589 ; and Se MUsouri 
Steamship Co, (1888), 42 Ch. B. 321. 

» Of. Cowan v. O'Connor (1888), 20 Q. B. D. 640, as to the English law in 
such a case, or sect. 4 of the Lidian Contract Act as to the Indian law. 
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selects the pkoe of performanoe as regulative of the law to Chap. V. 
be applied. This is the theory which, under the influence of 
Savigny's great authority, is the favourite one with German 
jurists, and which has been affirmed by the Court of the 
Empire ^ as most in accordance with prevailing practice. It 
is the common principle which Savigny deduces from all the 
various cases which he groups together as founding jurisdic- 
tion,^ or the Homan forum contractus ; and it is the principle 
which the law of civil procedure (s. 29), enacted in 1876 for 
the German Empire, adopts as the proper alternative to the 
forum rei. And whether the place for fulfilment is expressly 
fixed by the contract or depends upon a tacit expectation, a 
voluntary submission to the law of this forum is to be 
assumed. But here, again, it is surely just as arbitrary an 
assumption to make that the parties have had the law of the 
place of performance in view as it is to infer that they have 
contemplated exclusively the law of the place where the con- 
tract was made, a theory which we have already rejected as 
unsound. As V. Martens pertinently asks, " If two Russians 
have concluded a contract in Bussia, the performance of which 
is to take place in England, why are we to hold that they 
have fixed their thoughts on the law of England, and not on 
that of Bussia P " Again, suppose there are several places 
of fulfilment, as where, for instance, a joint stock company 
appoints different places for the payment of the interest or 
the repayment of principal on its debenture debts. Can it 
be held that it has thereby submitted itself to a plurality of 
laws as regards the substance of its obligations? The old 
German Court of Commerce in 1878 decided in the negative, 
and if we are guided by considerations of reason, we must 
admit quite correctly.^ Moreover, too much stress appears to 
be laid by the advocates of this as well as the preceding 

* Bar, § 249, note 10, p. 641, Gillespie's translation. 

2 Systenif Voi. VIII., § 370, and pp. 160—164 of Guthrie's tranalatiou. 



104 PRIVATE INTERNATIONAL LAW. 

Chap. V. theory on the intention or autonomy of the parties. It may 
of course be readily conceded that in contracts between 
private persons considerable scope is necessarily left to the 
free action of the parties. They can, as it is said, " choose 
their circumstances," and in this way indirectly the law that 
is to govern. But it would be contrary to all principle to 
allow parties to choose as they please the territorial law which 
shall apply to their respective obligations, a matter which is 
never directly dependent upon their will. Thus vnth reference 
to the particular circumstances of a contract, we may say that 
this or that law is to govern the relations of the parties, 
guided by rules and considerations which lie altogether out- 
side the sphere of their free action. But to say this, is not 
the same thing as to say that it is left to the autonomy of the 
parties, by any capricious declaration they may choose to 
make, to determine what law shall regulate their contract.^ 
Foote, indeed, still argues to the contrary. According to 
him the parties should in theory be able to contract them- 
selves out of or into any law they please, and the only 
question for a tribunal called upon to enforce the contract 
should be — By what law did the parties intend that their rights 
should be defined and governed ? But then he teUs us in 
the same breath that this theory is based on the assumption 
" that the parties entering into the contract are of full capa- 
city to do so by every law, and that no law is transgressed or 
intended to he transgressed by the subject-matter of their 
agreement." A theory, however, which is thus qualified 
scarcely deserves the name, and to speak of the intention of 
the parties as " absolutely unfettered," when both as regards 
the question of their capacity and the legality of the 



1 Bar, § 247, p. 537, Gillespie's translation. Of. Sitaram v. Aheeree 
Heerahnee (1873), where it was held by the Bengal High Court that parties 
could not contract between themselves to avoid a marriage on the happen- 
ing of any event that they may think fit to fix upon ; 1 1 Beng. Law Reports, 
129. 
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subject-matter of the contract that intention is distinctly Chap. V. 
controlled, is as reasonable as if a man who was placed 
within an area surrounded by four high walls was said 
to be "unfettered" in his freedom of action. The very 
qualification which he adds removes the possibility of 
conflict between the foreign and the local law precisely in 
regard to those questions where such a conflict produces the 
greatest diflBculty, and in the absence of such a conflict the 
intention of the parties is of no consequence.^ The whole 
theory, in fact, rests on a fiction, which is as contrary to 
principle as it is often opposed to the actual but unexpressed 
intentions of the parties, as, for instance, in all probability in 
the illustration given by Y. Martens. We may, therefore, 
pass on to the consideration of the fourth and fifth theories, 
which may be conveniently discussed together, as each of them 
depends on the application /)f the personal law of one of 
the parties. The former recognises the personal law of the 
creditor as governing the contract, while the latter gives the 
preference to the personal law of the debtor. Now, as the 
inception of a contract depends upon the will of both parties, ^ 

the objection may be raised against either theory that in 
recognising the personal law of only one of the parties as the 
leading and exclusive principle, it gives undue weight to the 
will of that party in regard to matters which, if they are to 
be dependent on the will of the parties at all, ought only to 
be regulated by the concurrent will of both parties {diwrum 
plurimum in idem placitiim consensus). At the same time 
there would certainly appear to be more reason why a pre- 
ference should be shown to the personal law of the debtor 
than to that of the creditor. The former is undoubtedly 
more closely bound up with the whole legal transaction than 
the latter. The person of the debtor, for instance, cannot be 
changed without substituting an entirely new obligation for 

1 Private Inter, Juris. ^ 2nd ed., p. 336. A reference to his book will show 
that he does not attempt to meet the coimter-criticisms. 
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Ohap. V. that of the old one,^ but the person of the creditor may, as 
we have seen, be varied without involving this consequence. 
The performance of the obligation depends, moreover, mainly 
on the act of the debtor, and it is the forum of the latter, as 
we shall see, which, as a general rule, gives jurisdiction in 
accordance with the well-known maxim of the law, actor 
sequitur forum rei? It is the domicil of the debtor, again, 
which, in the absence of any express stipulation to the con- 
trary, is generally regarded as the place of performance. 
And, speaking generally, the condition of the defendant is 
more usually favoured {conditio defendentia potior est). So 
that in a choice between the personal law of either party, 
there is more authority in the generally accepted principles 
of jurisprudence for an election in favour of that of the 
defendant. But even here it is impossible to adopt the latter 
theory without large limitations and restrictions. Thus in 
the matter of the rate of interest, the law of the defendant's 
domicil will not prevent the award of a higher rate of 
interest stipulated for in the contract than it sanctions, if that 
rate is valid by the law of the place where the contract was 
made.^ Generally speaking, however, the law of that 
country with which the original contract has most real 
connection will also regulate the rate of interest.* 

Again, the contract upon which a plaintiff sues may be 
one which, although valid by the lex domicilii of the defen- 
dant, is not enforceable by some particular rule of the per- 
sonal law of the former affecting his professional statusy if 
it is by virtue of that status that the plaintiff seeks to enforce 
his claim. Thus, a barrister's right to sue and recover pay- 

^ See sect. 62, Ulust. (a), of the Indian Contract Act. Gf. also Commercial 
IBank of Tasmania v. JoneSy (1893) App. Cas. 313. 

2 See the judgment of the Privy Ooimeil in Sirdar Gurdyal Singh v. The 
Eaja ofFaridhot, (1894) App. Cas. 670. 

3 Stephen's Commentaries ^ Vol. II., p. 82. 

* Connor v. Bellamy (1742), 2 Atk. 382. Of. also Jacobs v. Credit Lyonnais, 
12 Q. B. D. 689. 
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ment for his services depends on the kw affecting his bar, ^^^g^-^* 
and not on that of the place where he is retaiaed or of that 
where his services are to be performed, or, as may be added, 
on that of the accidental domicil of the defendant.^ This 
decision may be justified on the principle that if the object of 
some particular rule of law (here that of the barrister's bar) 
can only be attained by leaving the lex loci contractus or the 
lex loci solutionis entirely out of the question, the judge must 
not hesitate to apply the rule accordingly.'^ So also the duty, 
as well as the expediency, of upholding, wherever it is possible, 
bond fide transactions with the subjects of other States, which 
Phillimore calls the first principle of private international 
law,* places another limitation on the application of the law 
of the debtor's domicil as one of a imiversal and exclusive 
character. Accordingly, where the application of the law 
recognised at the domicil of the debtor would do violence to 
bona fides J while other local laws would indubitably support 
it, then the latter and not the former is the law which, by 
the unanimous voice of all systems of legislation, must 
decide.* It is thus apparent that the personal law of neither 
of the parties can be raised to the position of an exclusive 
rule. And we thus reach the final conclusion which applies 
to all the theories we have examined alike, that it is not 
possible upon the basis of any one of them to decide all con- 
ceivable cases. Large exceptions must be admitted in the 
application of each of them. It is not surprisiag, therefore, 
that a writer even of Mr. Westlake's accuracy and research 
is not able to formulate a more general rule than the follow- 
ing: "Under these circumstances," he says, "it may probably 
be said with truth that the law by which to determine the 

^ Queen v. Doutre (1884), 9 App. Gas. 745. See also the same principle 
affirmed hj the Chief Court of the Panjab : Arthur Gray y. Biwan Laehman 
Dasy March, 1895. 

2 Bar, § 253, p. 553, Gillespie*s tranBlation. 

3 § 705. * Bar, § 251, p. 548, Gillespie's traiwlatiou. 
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Ch^. V. intrinsic validity and efEeots of a contract will be selected in 
England on substantial comiderationsy the preference being 
given to the country with which the transaction has the most 
real connection^ and not to the law of the place of contract as 
such."^ A rule which cannot be expressed in more definite 
terms than this may be said to be hardly entitled to 
be called a rule at all. But, unfortunately, it does not 
seem possible, as far as the view adopted by English 
Courts is concerned, to improve upon it, for we find that 
very much the same language was still more recently 
judicially employed in the House of Lords in Hamlyn 
V. Talisker Distillery,^ In that case, a contract was 
entered into between an English and a Scotch firm, signed 
in London but to be performed in Scotland,- containing 
an arbitration clause which was valid by English law but 
invalid by Scotch law, and the question arose by what law 
the clause was to be governed. The Scotch Court of Session 
held that the law of Scotland applied, inasmuch as that 
country was the locus solutionisy and that the reference to 
unnamed arbitrators was consequently invalid. On appeal, 
however, to the House of Lords, this decision was reversed, 
and it was held that as the language of the arbitration clause 
clearly indicated that the parties intended that the rights 
under it should be determined by the law of England, where 
the contract was made and where one of the parties resided, 
that was the law which had to be applied to test the validity 
of the clause. Lord Herschell, L.C., in disposing of the 
points, made the following important observations : " Where 
a contract," he said, " is entered into between parties residing 
in different places, where different systems of law prevail, it 
is a question, as it appears to me, in each case, with reference 
to what law the parties contracted, and according to what 
law it was their intention that their rights, either under the 

1 Frivate Inter. Law, sect. 212, p. 258. 

2 (1894) App. Cas. 202, at pp. 207, 208, and pp. 212, 213. 
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whole or any part of the contract, should be determined. In Chap. V. 

considering what law is to govern, no doubt the lex loci 

solutionis is a matter of great importance. The lex lod 

contractus is also of importance. In the present case, the 

place of the contract was diflEerent from the place of its 

performance. It is not necessary to enter upon the inquiry, 

which was a good deal discussed at the bar, to which of 

these considerations the greatest weight is to be attributed 

— namely, the place where the contract was made, or the 

place where it is to be performed. In my vieto they are both 

matters which must be taken into consideration^ but neither of 

them isy of itself conclusive, and still less is it conclusive, as it 

appears to me, as to the particular laic which was intended to 

govern particular parts of the contract between the parties. 

In this case, as in all such cases, the whole of the contract 

must be looked at and the rights under it must be regulated 

by the intention of the parties as appearing from the contract. 

It is perfectly competent to those who, under such circumstances 

as I have indicated, are entering into a contract, to indicate by 

the terms which they employ, which system of laic they intend to 

be applied to the construction of the contract and to the determi^ 

nation of the rights arising out of it,'^ Lord Watson used 

similar language. "When two parties," he said, "living 

under different systems of law enter into a personal contract, 

which of these systems must be applied to its construction 

depends upon their mutual intention, either as expressed in 

their contract, or as derivable by fair implication from its 

terms. In the absence of any other clear expression of their 

intention, it is necessary and legitimate to take into account 

the circumstances attendant upon the making of the contract 

and the cause of performing its stipulations contemplated by 

the parties : and amongst these considerations the hern con^ 

tracfus and the locus solutionis have always been regarded as 

of importance, although English and Scotch decisions differ. 

in regard to the relative weight which ought to be attributed 
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^^^g^'^' to them when the place of contracting is in one forum^ and 
the place of perf onnanee in another. In the present case it 
does not appear to me to be necessary to discuss the relative 
value of these considerations, because, in my opinion, the 
clause of reference is expressed in terms which clearly indicate 
that the parties had in contemplation and agreed that it 
should be interpreted according to the rules of English law." 
In the face of these observations, whose importance fully 
justifies their being quoted in extenso, it were vain, even if it 
were possible, which is not the case, to attempt to constiruct a 
single theory for universal application. 

The difficulty, in fact, of doing so would, as we have seen, 
be insuperable, and it arises from the very complex nature of 
the subject with which any such theory would have to deal. 
Covering, as the endless multiplicity of relations of obligation 
do, the whole vast region of trade and private enterprise, 
which the underlying principle of freedom of contract only 
bounds by the limits of human activity and ingenuity, the 
law of obligations, in an international sense, cannot possibly 
be constructed on the lines of a single principle. It will be 
found in practice expedient, with reference to " substantial 
considerations " — ^to employ Mr. Westlake's phrase — ^to subject 
an obligation in certain respects to the law of the place where 
the parties declared their intention, while in other respects 
the application of the law of the place of performance as 
regards certain conditions of performance, or the law of the 
place where the action is brought, may be most suitable, and 
most in harmony with the presumed intention of the parties. 
We can no more hope to reduce the complexity we have to 
cope with within the limits of any given rule than we can 
expect any one paaiicular positive law to exhaustively provide 
a hard and fast rule for every conceivable case. which may 
arise for decision. But, nevertheless, it is possible to construct 
a set of rules upon general legal principles which will furnish 
a guide for the determination of the law applicable in some 
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of the most important relations of obligation, where the OsA^-y' 
parties themselves have left the matter in doubt, and, for the 
rest, analogical reasoning must accomplish the task of solu- 
tion. More than this cannot be attempted, but this much 
we may venture to try, with special reference to English 
jurisprudence. 

58. In the first place, then, there are certain preliminary Certain 
rules which have received general recognition. ThuSy con-- rulesstated. 
tracts which would have the effect of destroying international 
comity icill not he enforced. Upon this principle a British 
Court will refuse to recognise a contract having for its object 
to revolutionize a friendly country, or to supply funds to an 
insurgent Government not recognized by the sovereign of 
these realms — a fact of which a Court must take judicial 
cognisance.^ Again j a claim which the law of the forum regards 
as opposed to a fundamental principle of domestic Jurisprudence^ 
founded on considerations of public policy ^ or contra bonos mores 
in the sense of that hw^ is inadmissible.^ Thus contracts in 
undue restraint of trade,' or impeachable on the ground of 
champerty if affecting English litigation,* or between hus- 
band and wife with the view of facilitating proceedings in 
England for divorce,® have not been enforced. Contracts that 
are directed to anything that is legally impossible^ or that is for' 
bidden by the law of the forum j uill also not be enforced. Thus, 
to contract for a right in an immoveable which is unknown to 
the lex rei sitce^^ or to create a charitable trust contrary to the 

1 Jones Y. Garcia del Rio (1823), T. & R. 297; Tayhry, Barclay (1828), 2 
Sim. 213; Thompson y. Barclay (1828), 6 L. J. Oh. 93; Maenamara y. 
B'Ev&raux (1824), 3 L. J. Oh. 166 ; Esposito y. Bowden (1857), 27 L. J. Q. B. 
17, Exoh. Oh. 

* Eanilyn % Co, y. Talisher Distillery, (1894) App. Oas. 209, 214. 
3 BouHUon y. BousiUon (1880), 14 Oh. D. at p. 369. 

* OreUY.Ltvy (1864), 16 0. B. N. S. 76. 
« Eope y. Eope (1867), 8 D. M. O. 731. 

« Bar, § 248, p. 539, Gillespie's translation. Of. Campbell y. Lent (1838), 
2 Moo. P. C. 292. 
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^^^°^-^* provisions of the Mortmain Act,^ or to smuggle goods into a 
country in violation of the laws of that country.' In this 
connection it must be added that according to the view of the 
majority of the judges in the Exchequer Chamber in Santos 
V. Illidge,^ which was an action by a Brazillian against British 
subjects for non-delivery of slaves sold by them in Brazil^ 
which the defendants could lawfully perform therCy there was 
nothing in the English statutes forbidding the purchase, sale, 
or barter of slaves (5 Geo. IV. c. 113 ; 6 & 7 Vict. c. 98), to 
prohibit such a contract by a British subject in a country 
whei*e the possession and sale of slaves is lawful. It is to be 
observed that the learned judges who adopted this view did 
so expressly on what they considered to be the right interpre- 
tation of the English statute law. And upon this interpreta- 
tion the decision does not conflict with the rule stated in the 
text. But there is no doubt that if the British statutes had 
distinctly prohibited the sale of slaves anywhere (or, as it was 
said in the Court of Common Pleas, " all over the world '') 
by a British subject, there could have been no recovery upon 
the contract in an English Court. Inasmuch, however, as 
it was held the prohibition had not this extended effect, and 
as the contract for the sale of slaves was not per se so iniqui- 
tous as to be unenforceable, the decision was clearly support- 
able in principle. 

So again, contracts that are illegal hy the law of the place of 
performance are void everywhere. Because, as Bar explains 
the rule, if we were to admit such contracts to have binding 
force, we should be doing violence to the law of the other 
State, which seems . entitled, by virtue of its territorial 
sovereignty, to refuse to allow certain transactions within its 



1 Att.^Gen, v. Mill (1827), 3 Russ. 328. 

2 JFaymelly,£eed{n94)y 6 T. R. 699; Liyhtfooty, Tennant, I B. & P. 
651 ; Siffffs V. Lawrence (1789), 3 T. R. 464. 

» (1869) 6 0. B. N. S. 841 ; and in appeal (1860), 8 0. B. N. S. 861. 
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own territory.^ Thus in Hertz v. Riera^ where an agree- ^^^°^'^* 
ment had been made in Spain between a merchant and an 
officer of the Spanish Government, which the fiduciary 
position of the latter rendered void by Spanish law, and Spain 
was also the country of performance, the contract was not 
one that could be recovered upon in England even if the 
allegation that it had been renewed and repeated out of the 
Spanish dominions had been proved, which was not the case. 
But in England and in the United States a singular excep- 
tion has been admitted in the application of the rule last 
mentioned. 

It is said that the obligations of revenue laws have less 
claim to respect than any other legal commands: indeed 
Pardessus affirms that, in so far as customs duties go, States 
live in a kind of war with one another. And thus it has been 
held that an act declared illegal by a foreign revenue law as the 
law of the intended place of performance is not illegal at all, but 
can be validly contracted for in England, Accordingly, a con- 
tract made in England to defraud the revenue laws of 
Portugal, was supported by Lord Hardwicke.' Ever since 
his time it was held to be settled, or at least considered to be 
settled, that, in a British Court, we cannot take notice of the 
revenue laws of a foreign State. " It would be productive 
of prodigious iQconvenience," said Pollock, C. B., in Bristowe 
V. Sequeville, " if, in every case in which an instrument was 
executed in a foreign country, we were to receive in evidence 
what the law of that country was, in order to ascertain 
whether the instrument was or was not valid." * It is diffi- 
cult, however, while admitting the inconvenience referred to 
by Chief Baron Pollock, to approve altogether of the policy 

^ § 248, p. 639, Gillespie's translation, and § 255, p. 657. 
. a (1840), 11 Sim. 318. 

' Boucher v. Lawaon (1735), Cas. temp. Hardwicke, 85 — 89. Of. alsoZ^^ 
V. Fletcher (1780), Park on Marine Insurance, 606, 8tli ed. 

4 (1850), 5 Exch. Reps, at p. 278 ; 8. C, 19 L. J. Exch. 289. 

R.I.L. I 



114 



PRIVATE INTERNATIONAL LAW. 



Chap. V. 



Law govem- 
ing the 
intrinsio 
validity and 
effects of a 
contract. 



. of these deoisions, and though the dootrine is stated here on 
the strength of the latter, it is by no means certain that these 
decisions would be implicitly followed at the present day/ 
Lord Mansfield certainly states the practice in regard to this 
dootrine too broadly when he says, " No country ever takes 
notice of the revenue laws of another."* Analogous to this 
doctrine is that so tersely expressed in the rule stated by Chief 
Justice Marshall in The Antehpe^ that " the Courts of no 
country execute the penal laws of another, "^^ But a proceeding, 
in order to come within the scope of the latter rule, must be 
in the nature of a suit in favour of the State whose law has been 
infringed^ and accordingly a suit for a penalty may be enforced 
by a private individual in his own interest.* Lastly, in regard 
to the extinction of obligations, two leading principles are 
recognised: first that an English Court will not enfo^xe an 
obligation after it has been barred by the English Statute of 
Limitations^ notwithstanding that it has not been barred according 
to its proper law; * and conversely y that an English Court will 
permit an action to be brought on a contract so long as the obliga^ 
tion resulting from it is not barred by the English lawj nottoith' 
standing that the obligation which in fact resulted from it has 
become barred accm*ding to its proper law.^ 

60. Having disposed of the preliminary rules which all 
contracts have to satisfy, we may now proceed to consider the 
law applicable to other questions connected with contractual 

1 Cf. Westlake, § 213, p. 268, 3rd ed. ; 3 Kent, Comm, 266, 267 ; Story, 
Cw\fiict of Law8t § 257; and Bar, § 255, p. 557, Gillespie's translation, and 
note at p. 659. Pothier condemned the doctrine as thoronghlj false 
{(Euvrea, Vol. V., Aaaur. § 68, p. 286. Paris, 1861 ed.) 

2 In Hohnan v. Johnson (1775), Oowp. 343. 
» 10 Wheaton, 123. 

* Euntington v. Attrilly (1893) App. Oaa. 160, at pp. 166—161. 

5 British Linen Co, v. Drummond (1830), 10 B. & 0. 903 ; FardoY, Bingham, 
(1868), L. R. 6 Eq. 486 ; Buckmaboyey, MoUiehand (1863), 6 Moore, I. App. 
334 ; Campbell v. Liffmm (1837), 6 0. & P. 1. 

« HuberY. Steiner (1835), 2 Bing. N. 0. 202; Alliance Bank of Simla v. 
Gary (1880), 6 C. P. D. 429. 
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obligations, either entered into or to be performed extra- ^^^^'"^^ 
territorially. In doing so we shall adhere to the classifica- 
tion of the subject indicated in § 67, ante^ and accordingly 
commence with that branch of it which relates to the intrinsic 
validity and efPects of contracts. Now the question of the 
validity of a contract (apart from its formalities, which will 
be considered presently) may arise either with reference to 
the contracting of the agreement, or with reference to its 
performance. Upon a question of the former kind the 
weight of English authority is in favour of deciding it in 
accordance with the law of the place where the contract is 
entered into.* This is the "broad rule," afiSrmed by the 
Court of Appeal in Jacobs v. Credit LyonnaiSj^ as presumably 
governing the nature, the obligation, and the interpretation 
of a contract, unless the contrary appears to be the express 
intention of the parties. On the other hand, if the question 
is one which relates to the time, mode or conditions of per- 
formance, an English Court will -unquestionably apply, sub- 
ject of course to what has been said in § 68, the law of the 
place of performance.' Story adopts the same view,* and so does 
Chancellor Kent.'^ We find it also very emphatically aflBrmed 
in a decision of the Supreme Court of Commerce of the 
German Empire, of the 28th June, 1875,® where it was laid 
down that, in all that concerns payment or performsmce, the 
law of the place of payment or performance will rule. It is 
on a similar principle that questions of interest and currency 

^ The Fminsular and Oriental Steam Navigation Co, y. Shand (1865), 3 Moo. 
P. C. N. S. 290 ; BranUy v. South Eastern Rail Co, (1862), 12 0. B. N. S. 
63 ; S.C^ZlJj. J. C. P. 286 ; and Foote, p. 369, 2nd ed. This is also the rule 
recognised by the great majority of continental Jurists : lUore, I., § 146, 
pp. 174, 175. 2 (1884), 12 Q. B. D. 599. 

» BranleyY, South Eastern Hail, Co, (1862), 12 C. B. N. S. at p. 71 ; Santoe 
V. Illidge, 8 0. B. N. S. 867. 

* Conflict of Laws ^ § 280. * Comment, ii. 393. 

^ Treschow y. Bockelmany Quoted at p. 671, note 5, of Gillespie's translation 
pf Bar's Friv, Inter, Law, Of. also Fiore, I., § 147, p. 175. 

l2 
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f^^^^^'^' are determined. For, as regards the former, the obligation 
to pay interest is always an accessory of some other leading 
or principal obligation, and hence the question whether 
interest is due, and from what point of time and up to what 
point of time it is due, must be dependent on the same 
territorial law to which the leading obligation is itself sub- 
ject.^ Thus on default of payment by the acceptor of a bill 
of exchange, he is liable to pay interest at the rate fixed by 
the law of the place where the bill was payable,^ and for the 
like reason the same principle prevails in regard to compound 
interest.' So also in regard to questions of currency, in cases of 
doubt the coinage recognized at the place of payment, or, if 
no place is fixed for payment, at the place where the contract 
was made, must be taken to be the proper medium of pay- 
ment,* the acknowledged theory being that the creditor has a 
right to be put in the same position as if payment had been 
made at the place and time stipulated for.^ " ^stimatio rei 
dehitaey^ says Everhardus, " consideratur secundum locum ubi 
destinata est solutio^ non ohstanta qmd contractus alibi sit 
celebratusJ^ ^ Accordingly, if a ^ebt payable abroad is re- 
covered in England, the judgment must be for so much 
money as, if remitted to the country where it ought to have 
been paid at the rate of exchange current at the time the 
judgment is recovered, wOl there produce the amount of the 
debt.'' So in case of failure by the drawee to accept a bill of 
exchange, or of failure in payment by the acceptor of a bill 

1 Bar, § 264, p. 678, GiUespie's translation; Westlake, § 226, p. 264, 3rd 
ed. Of. also State Fire Insurance Co,f In re, 32 L. J. Ch. 300. 

* Cooper Y, Waldeff rave {ISiO), 2BeaY. 282. This question is not specifically 
dealt with by sect. 72 of the Bills of Exchange Act, 1882. Of. Westlake, 
§ 234, pp. 271—273, 3rd ed. 

» Ferguason v. Fffffe (1841), 8 0. & F. 121. 

* Bar, § 269, p. 569, Gillespie's translation ; 2 Burge, 860—861 ; Story, 
Conflict of Laws, § 271a; and Fiore, I. § 182. 

6 Cash V. Kennion (1804 and 1806), 11 Ves. 314. « Consilia, 78, No. 9. 

' Westlake, § 226, p. 266, deducing rule from Scott v. Bevan (1831), 2 B. 
& Ad. 78, and Bertram v. Duhamel (1838), 2 Moo. P. 0. 212. See as to hills 
of exchange sect. 72 (4) of the Act of 1882, posty § 61. 
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of exchange or the maker of a promissory note, the necessity Chap. V. 
And suflSoiency of demand, protest or notice of dishonour, by 
the (last ?) holder, in order to charge any other party to the 
bill or note, is determined by the law of the place where it 
.was payable.^ 

61. But the law affecting bills of exchange drawn in one Bights, 
country and negotiated, accepted, or payable in another is uabmti^of 
now, so far as English Courts ai'e concerned, regulated by the ?5J^®2 ^ 
Bills of Exchange Act of 1882 (45 & 46 Vict. c. 61), and exch^ge 
requires special treatment. Section 72 of that Act determines country and 
the rights, duties, and liabilities of the parties to such bills as or payawf in 

follows : — another, now 

regulated in 

" (1) The validity of a biU as regards requisites in form is England by 
determined by the law of the place of issue, and the 
validity as regards requisites in form of the super- 
vening contracts, such as acceptance or indorsement 
or acceptance supra protest, is determined by the law 
of the place where such contract [^sic] was made. 
Provided that — 

(a) Where a bill is issued out of the United 
Kingdom, it is not invalid by reason only that it is 
not stamped in accordance with the law of the place 
of issue : 

(b) Where a bill, issued out of the TTnited King- 
dom, conforms, as regards requisites in form, to the 
law of the United Kingdom, it may, for the pur- 
pose of enforcing payment thereof, be treated as 
valid as between all persons who negotiate, hold, or 
become parties to it in the United Kingdom. 

" (2) Subject to the provisions of this Act, the interpreta- 
tion of the drawing, indorsement, acceptance, or 
acceptance supra protest of a bill, is determined by 
the law of the place where such contract is made. 

1 Westlake, § 231, p. 269, 3rd ed. ; anl cf, sect. 72 (3) of Bills of Ex- 
change Act. 
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Froyided that, where an inland bill is indorsed ia 
a foreign country, the indorsement shall, as regards 
the payer, be interpreted acoording to the law of 
the United Kingdom. 

" (3) The duties of the holder^ with respect to presentment 
for acceptance or payment, and the necessity for, or 
sufficiency of, a protest or notice of dishonour, or 
otherwise, are determined by the law of the place 
where the act is done or the bill is dishonoured. 

" (4) Where a bill is drawn out of, but payable in, the 
United Kingdom, and the sum payable is not ex- 
pressed in the currency of the United Kingdom, the 
amount shall, in the absence of some express stipu- 
lation, be calculated according to the rate of ex- 
change for sight drafts at the place of payment on 
the day the bill is payable. 

" (5) Where a bill is drawn in one country and is payable in 
another, the due date thereof is determined accord- 
ing to the law of the place where it is payable." 

62. The rule embodied in sub-section 2, it will be observed, 
uses the word " interpretation " only, and it is not very clear 
what meaning was intended to be given by the British 
Legislature to it, whether, for instance, it was intended, as 
Westlake supposes,* to include " obligation " P But whatever 
may be the construction put upon the word, inasmuch as the 

^ Westlake tliinks that this must be interpreted to mean the last holder, so 
as not to conflict with the doctrine laid down in Mome y. Rouquette (1878), 
Z Q. B. D. 614. But this opinion is controverted by Gillespie in his learned 
Note AA on §§ 219—316 of his translation of Bar, at p. 694. Gillespie 
thinks the statute has adopted Bar's theory in favour of the law of the place 
where each obligation is undertaken, just as there was but one rule appli- 
cable to all holders by the law of Scotland, prior to the statute, in regard to 
all incidents of the original contract, among which are included the necessity 
of presentation of a protest, and of notice of dishonour, as well as the suffi- 
ciency of these when made. Page 694 of his translation of Bar. See post^ 
p. 123, where the subject is further discussed. 

s Westlake, § 229 3rd ed. 



LAW OP OBLIGATIONS. 119 



sub-seotion embodies the principle established by the previous 
case law, the nature and obligation of the contract of the 
drawer and indorser, and the extent of their liability, must 
he primd facie determined by the law of the place where they 
contracted, in the absence, that is, of any clear indication that 
the parties intended to contract on the basis of any other law. 
This is the " broad rule " which, as we have seen, the Court 
of Appeal,^ in Jacobs v. Credit Lyonnais^ said presumably 
governed the nature, the obligation, and the interpretation of 
ordinary contracts, unless the contrary appears to be the 
express intention of the parties. So also in regard to all 
matters relating to performance or non-performance by the 
acceptor, the law of the place of performance where the bill is 
accepted and payable, if both concur at one place, will govern. 
Where, however, the acceptor has accepted in one country a 
bill payable in another, the sound view appears to be that the 
intrinsic validity of the acceptance, that is to say, whether it 
is binding at all, is regulated by the law of the place where 
it was made, while the measure of his liability and the other 
incidents of payment would be determined by the law of the 
place where the biU is payable ; in other words, by the law of 
the place of performance of his obligation.* In the above 
view, the liability of the drawer and acceptor, if complete by 
the law governing each of them respectively, would not be 

^ (1884), 12 Q. B. D. 689, 699. Thna a marriage settlement was con- 
strued partly according to English law, and partly according to Scotch, in 
obedience to the plain intent of the settlement itself. Chamberlain v. Napier 
(1880), 15 Ch. D. 614. 

2 Cf . Foote, Private Inter. Jtiris,, p. 435, 2nd ed., where the result of the 
authorities is given. Sect. 22 (I) of the English Bills of Exchange Act, 
1882, says, generally, in regard to the question of capacity, that ** Capacity 
to incur liability on a party is co -extensive with capacity to contract." The 
Indian Negotiable Instruments Aet (XXVI. of 1881) declares (§ 134) that, in the 
absence of a contract to the contrary, the liability of the maker or drawer 
of a foreign promissory note, bill of exchange or cheque, is regpulated in all 
essential matters by the law of the place where he made the instrument, and 
the respective liabilities of the acceptor and indorser by the law of the place 
where the instrument is made payable. 



Chap. V. 



120 PRIVATE INTERNATIONAL LAW. 

^^^^'^' affected by the invalidity of an indorsement on the bill in a 
contest between them and the indorsee, or anyone who 
follows him.^ The principles embodied in sub-sections (2) 
and (5) may be further curiously illustrated by a case ^ which 
arose out of a biU which became payable in France during 
the Frauco-German War (1870—71). The bill had been 
drawn and -indorsed in England, and was payable in France 
on the 5th October, 1870. But during the currency of the 
bill, and in consequence of the invasion of French territory 
by the German army, the Emperor Napoleon issued an edict 
extending the right of action on all negotiable instnmients 
then current for one month, and deferring payment for that 
time (moratonum). After the change of government, similar 
laws were passed from time to time, with the ultimate effect 
of extending the day of payment of the bill in question to 
the 6th September, 1871, and on that day it was duly pre- 
sented, dishonoured, and protested. Notice of dishonour and 
protest was then sent, in accordance with the law of France, 
to the English indorsee, who, having paid the sum due upon 
the bill, sued his indorsers for indemnity. It was contended 
for the defendants that they were discharged from lia- 
bility by reason of failure to present the biU for payment 
at the time fixed in the bill, and to give notice of dishonour 
accordingly. But the contention was overruled, on the 
ground that everything had been rightly done by the law of 
the country where the bill was payable, which, as sub-section 
(5) of the English statute now enacts, is the law which 
determines the due date of a biU drawn in one country and 
payable in another.^ The effect of the French enactments 
giving a period of grace (moratorium) has, however, given 
rise to considerable controversy on the Continent, where great 
conflict of opinion still exists as to whether the compulsory 
enlargement of the time by such enactments could affect any 

1 Bar, § 306, pp. 676, 677, Gillespie's translation. 
* Rouquette v. Overmann (1876), L. R. 10 Q. B. 625. 
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one, save the indorsers who are subject to them. It is said, OBA^-y- 
on the one hand, that the question is not as to the usual days 
of grace (which is, perhaps, all that sub-section 6 of the 
English statute contemplates), or periods of protestation, 
which are beyond doubt to be ruled by the law of the place 
of payment, and the reasons for refusing to recognize the 
extended period allowed by the French Government as pro- 
longing the endurance of the liability of subsidiary obligants, 
drawees, or indorsees not subject to the law of France, are 
very forcibly put by the Supreme Commercial Court of the 
German Bund, of the 21st February, 1871. " The biU," 
says that judgment, "provides that it shall fall due at a 
specified time. The obligation is that payment shall be 
made at that very period. The guarantee undertaken by the 
other obligants is for a day certain — it binds them to see that 
payment is made upon the day fixed in the bill. Neither 
drawer nor indorser undertakes any obligation as to payment 
after this time. They are not responsible for possible changes 
in the position of the acceptor after the bill is due."^ This 
reasoning is further supplemented by Bar in the following 
manner. Days of grace, he says, are merely intended to 
provide a convenient means of disposing of formal delays 
and impediments, and it is merely playing with words to say 
that they may just as well last for seven or eleven months as 
for two to ten days. And if the French measures be re- 
garded as importing a prohibition of protest, the question is 
then reduced to this shape, viz. : Does the obligation on the 
bill continue to subsist, if protestation, which in other cir- 
cumstances is necessary for its continued subsistence, is made 
impossible by a vis major ^ which is the character of the pro- 
hibition by a foreign Government? The sound answer to 
this question he thinks is, to regard a protest not so much an 
obligation incumbent on the creditor in the bill, but rather a 
condition of his right. If, then, accident or vi% major makes 
1 Bar, § 310, pp. 682, 683, of Gillespie's translatioii. 
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it impossible for this condition to come into being, the loss 
falls, not upon the debtor, but upon the person whose right 
is qualified by this condition. Of course legislation may, by 
a fiction, hold that the condition has been satisfied, i.e., that 
the protest was taken in due time, and in that case the holder 
has his right of recourse. He has this right, however, only 
as against an obligant in the bill by whose own law an 
obligant's obligation continues even where protests are 
hindered or forbidden by a vis major; he has no such rights 
as against obligants whose own law proceeds on the opposite 
footing/ On the other hand, in France, Italy, Sweden, the 
United States, and, so far as the point has yet arisen, in 
England also, the excuse of vis major is admitted in regard 
to omissions to protest even against subsidiary obligants. 
GKllespie is, however, of opinion that it is doubtful whether, 
in a case to which § 72 (2) of the English Bills of Exchange 
Act, 1882, was applicable, an English Court would now 
follow the decision in Rovquette v. Overmann above cited.* 
Foote, on the contrary, thinks^ that case good law, and in 
strict accordance with the principle, established by the de- 
cision in Allen v. Kemhh^ and Qibhs v. Frement^ that the 
proper time for payment, and the proper time for notice of 
dishonour, was the time fixed by the law of the country 
where payment was to have been made.^ In regard to the 
time within which protest must be made, and the observance 

1 Bar, § 310, p. 684, Gillespie's translation. 

2 Ibid. Note AA, at p. 695. 

' Private Int. Juris., p. 435, 2nd ed. 

* (1848), 6 Moo. P. C. 314. But see the remarks of Oookbtim, C. J., on 
Allen Y. Kemble in his judgment in Rouqueite y. Overmann, L. B. 10 Q. B. 
at p. 641. Westlake (§ 230, p. 269), does not agree with the reasoning of 
the judgment, though he supports the decision on the ground that the 
drawer and indorser were sued where they became parties to the bill, so that 
the law of that place was, in fact, the lex fori. 

« (1853), 9 Exch. 25. 

^ Theludiskn Negotiable Instruments Act (XXVI. of 1881) lays down the same 
rules : vide section 1 35 . 
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of the forms prescribed for the same, the decisions in Paris ^■^^^•^' 
and Russia follow the old rule of the Scotch Courts prior to 
the passing of the Bills of Exchange Act, 1882, and apply 
the lex solutionis^ or law of the place of payment, to such 
matters. Sub-section (3) of section 72 of the English statute, 
however, adopts the theory advocated by Bar,^ that just as 
the law of the place at which each obligation on a biU is 
undertaken will regulate it (which is also the doctrine under- 
lying the rule embodied in sub-section (2) in the case of a 
foreign bill), so also by strict logical necessity as against each 
holder the lex loci actm should regulate his conduct,^ or, as the 
English statute states the rule, his duties in regard to pre- 
sentment for acceptance or payment, and the necessity for, or 
sufficiency of, a protest on notice of dishonour, or otherwise, 
are to be regulated by the law of the place where the par- 
ticular act is done or the bill is dishonoured. There seems to 
be no objection in principle why this statutory rule should 
have been intended only to apply, in the case of notice of 
dishonour, to the " last holder,'' and not to the case of an 
indorser who has been made duly liable and seeks recourse 
against a prior indorser or the drawer, as Mr. Westlake seems 
to think^ must have been the real intention of the framers of 
the Act. Mr. Westlake's argument is, that the notice of dis- 
honour which an indorser who has been made duly liable is 
bound to give his indorser, or to the drawer, if there be no 
intermediate party, depends on the law governing the con- 
tract made by the indorsement to him or by the drawing, i.e,y 
in general the law of the place where the bill or note was 
signed by the indorser or drawer.* But the obligation on a 
bill is imdertaken not merely with reference to one particular 
individual and his assignees, but with reference to any lawful 

1 § 304, pp. 673—675, and p. 696 ; and § 306, p. 677, Gillespie's trans- 
lation. 

2 Bar, § 306, p. 677 ; and § 312, p. 687, Gillespie's translation. 

3 § 232, p. 270, 3rd ed. 
* § 233, p. 271, 3rd ed. 
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^^^^'^' holder of tlie bill. The diflPerent obligants of the bill are in 
a manner tied up together, and each obligant who takes part 
in its circulation guarantees that payment shall be made at 
the place stipulated for in the bill. Inasmuch, therefore, as 
the object of protest is merely to show that payment has been 
demanded at the proper place from the principal obligant — 
that is the acceptor, or in certain circumstances the maker, of 
the bill — ^it follows that the law of the country in which the 
protest must be made — Le.j the place of payment, must 
regulate the form, the place, and time of taking it, and, if so, 
there is surely no exaggeration of principle to hold that it 
must also regulate the sufficiency of the notice of the fact of 
the bill being dishonoured to the drawer, as well as to all the 
intervening indorsers, not only as regards the last holder, but 
anj/ holder.^ Upon this subject the previous theories were 
most divided. Some insisted on the application of the law of 
the domicil of the person who takes recourse, others on the 
law of the place of issue, others again on the law of each 
debtor on the bill, while Salpius draws a distinction between 

* the necessity of notice of dishonour, which he thinks should 

be determined by the law of the person to whom the notice 
should be given, and the form of the notice, including the 
period of the notice, which, in his opinion, should be regu- 
lated by the law of the place from which the notice proceeds. 
In this conflict of opinion and practice, it cannot be said that 
the English Legislature offended against any generally recog- 
nized international practice by enacting that the sufficiency 
of notice of dishonour shall depend on the law of the place 
where the bill is dishonoured, without drawing any distinc- 
tion between the last holder and any other holder of the bilL^ 

Proper law 63. We have now considered the law regulating, in an 

to obiigatioru international sense, the validity and effects of ordinary con- 

guasi 

ex eontraetu. ^ ^- ^^^* § 3^^- 

2 The Indian Act, as we have seen, lays down the same role in very 
general terms and without drawing any such distinction (§ 135}. 
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tracts and of bills of exchange. But there are certain otliga- . 
tions which arise out of relations resembling those created 
by contract, which differ, however, from the latter in this 
respect, that whereas contractual obligations arise from 
agreements which are intended to produce an actionable ob- 
ligation between the contracting parties, the primary object 
of the former is not the creation of an obligation. Hence 
they are said to arise quasi ex contractu^ " as it were from 
contract." They are also said to arise ex lege, because, al- 
though the person obliged, i,e.y against whom the right quasi 
ex contractu is available, has not undertaken a special duty to 
the person entitled, z.e., in whom that right resi^BS, yet the 
law casts that duty upon him as if he had so undertaken it.^ 
Examples of such obligations are the following : — 

(a) The right of a person who is interested in the payment 

of money which another is bound by law to pay, or, 
as the English law expresses the rule, who is com- 
pellahk hy law to pay it, and who therefore pays it, to 
be reimbursed by the other. 

(b) That of a person who lawfully does anything for 

another person, *or delivers anything to him, not 
intending to do so gratuitously, and such other person 
enjoys the benefit thereof, to receive compensation from 
the latter in respect of, or to compel him to restore, the 
thing so done or delivered. In the Eoman law a 
person who rendered a voluntary service of this kind 
was called a " negotiorum gestor.^^ 

(c) To return money paid by mistake or under coercion. 

(d) The responsibility of a finder of goods to take such 

care of the goods as a man of ordinary prudence 
would, under similar circumstances, take of his own 
goods. 

* See my Jurisprudence, 2iid ed., §§ 241, 242, pp. 281—287. 
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^^^^''^' It will be observed that in these examples the obligation, 
as in the case of a delict or tort, arises from the act of one 
party, but inasmuch as that act is a lawful one, it more 
resembles an obligation arising from contract than from tort. 
Hence it is that some writers, like Laurent,' propose to treat 
such quasi contractual obligations after the analogy of real 
contracts, and would apply the personal law of the parties, 
if both belong to the same nationality, or the law of the 
place where the act is done if the parties are of different 
nationalities. English jurisprudence is very barren of 
authority on this subject. But the case of Be Ghreuchy v. 
Wills^ affords some slight indication of the rule which an 
English Court would apply. That was a case where a man 
domiciled in England was also married there after the pass- 
ing of the Married Women's Property Act, 1870, and the 
question was whether he was liable, beyond the assets derived 
through his wife, for antenuptial debts contracted by the 
wife in Jersey. The solution of this question depended on 
whether the English statute or the law of Jersey was the proper 
law to be applied, by the former of which he would not be 
farther liable, but by the latter he would. Since the husband's 
liability in any view could only be said to arise as an obliga- 
tion qtiasi ex contractu on the marriage relation, there were 
two possible criteria for determining the proper law of such 
an obligation, depending either on the place of the celebration 
of marriage or the domicil of the marriage. In the case 
actually before the Court both criteria concurred, for the 
marriage took place in. England, and the husband had his 
domicil there, accordingly the English law undoubtedly 
applied, and the husband was held not liable. But Lopes, J., 
was of opinion that if the marriage had taken place in Jersey 
the law of that place would have applied and the husband 

^ Le Droit Internat, Vol. VIII., § 2, pp. 6 et seq, 
« (187»), 4 0. P. D. 362. 
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would have been further liable, and Gbove, J., with more Chap, v. 
hesitation, was inclined to the same view. If this view 
should hereafter be adopted, the rule propounded by Laurent, 
that the place where the act occasioning the obligation oc- 
curred, if the parties belong to different nationalities, would 
supply the law of the obligation, would practically be upheld. 
Mr. Westlake, however, contends that the law of the place 
with which the act which occadsdons the obligation quasi ex 
contractu " has the most real connection," is the proper law.^ 
According to this view in the above case, had the marriage 
even taken place in Jersey the decision ought still to have 
been the same, because the domicil of marriage, with which, 
as Mr. Westlake admits, the act occasioning the obligation 
on the part of the husband had the most real connection, was 
English, and consequently English law would still have 
applied to regulate the nature of the obligation. This view 
seems to receive some support from the decision of the same 
Court, that the question whether an insured person is ac- 
countable to the insurer who has paid him, for money 
received aliunde in respect of the loss, depends on the law 
governing the contract of insurance.'* 

64. The law regulating the form and interpretation of Proper law 
contracts has next to be determined. In dealing with the tomalities of 
former we at once meet with a striking instance of that real ^^^™'*'*^* 
communis consensus amongst civilized States which justifies the 
possibility of formulating a system of private international 
law. For there is no rule of any one particular system of posi- 
tive law which can be more definitely stated, or which has 
received more universal international recognition,^ than that 
which is expressed in the maxim, locus regit actum. Accord- 

1 § 236, p. 273, 3rd ed. 

2 Bumand v. Rodocanaehi (1880), 5 C. P. D. 424. 

' See the proyisions of the modem Enropean codes snminaTized by Philli- 
more, Vol. IV., §§ 639—647. Cf . also JBlore, I., cap. VI., §§ 210 ^wq,, p. 221. 
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, ing to this rule, setting aside cases of a purely special 
character, and subject to what wiU be stated hereafter as to 
questions of evidence and proof (as matters affecting pro* 
cedure, and not the solemnities of the contract) * being subject 
to the law of the forum ^ a legal transaction, %ofar a% its mere 
form is concernedy will be held to be validly concluded if it 
conforms to the requirements of the law of the place where it 
takes place (the lex loci celebrationis).^ How this rule came to 
obtain the almost universal recognition which is now con- 
ceded to it, is somewhat difficult to explain. It certainly 
cannot be defended, as Laurent attempts to do, on a priori 
grounds, and most other attempts to justify it on any first 
princij)les of law have proved to be equally unsatisfactory.* 
We must rest content, therefore, with the knowledge that 
whatever may have been the groimds which recommended 
this rule to general observance, it is now sanctioned by a 
comitas gentium^ and is fully recognized in English jurispru- 
dence, indeed to such an extent that it may be said to be 
subject (apart from matters affecting procedure) to only a 
single imdoubted exception.* That exception refers, in the 
English, American, and Scotch systems, to the supremacy 
which the principle of the lex situs demands, as we have seen, 
in everything that refers to immoveables, and which is thus 
enunciated by Lord Mansfield:^ "Li every disposition or 

* See the distinction drawn by Jervis, C. J., in Zeroux v. Brown (1862), 12 
0. B. 801. 

2 Burge, Vol. I., p. 29; Story, Conjliet of Zam, §§ 260—262; Bar, § 4, 
pp. 6 and 6; and § 117, p. 262, Gillespie's translation; Westlake, § 207, 
p. 249, 3rd ed. 

» Bar, § 117, pp. 262—264, Gillespie's translation. 

^ See, in addition to authorities quoted under § 55, Benham y. Momington^ 
3 C. B. 133 ; JTarrendenY, JTarrenden, 9 Bligh, 110. As to bills of exohaoge, 
see § 61, ante, 

« In Bobinson v. Bland (1760), 2 Burr. 1079. • See, also, Waterhotue t. 
StanJUld (1851), 9 Ha. 234 ; and (1852), 10 Ha. 254 ; Hicks v. Powell (1869), 
L. R. 4 Oh. App. 741 ; Bar, § 119, p. 267, Gillespie's translation ; and Fiore, 
I., § 88, p. 112. 
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oontraot where the subject-matter refers locally to England, Chap. V. 
the law of England must govern, and must have been in- 
tended to govern. Thus, a conveyance or will of land, a 
mortgage, a contract concerning stocks, must all be sued on 
in England, and the local tiature of the thing requires them to 
be carried into execution according to the law here.^^ But 
although a contract may be unimpeachable in point of form 
by the proper law, if it requires to be enforced in another 
country it may be necessary to have to resort to a different 
law, in order to determine the mode of proving it — whether, 
for instance, by parol or written evidence — ^to entitle the party 
to any remedy under it at the hands of the Court whose 
assistance is sought. " What evidence, '^said Lord Brougham 
in a leading case,^ "the Courts of another country would 
receive and what reject, is a question into which I cannot 
at all see the necessity of the Courts of any one country 
entering. Those principles which regulate the admission of 
evidence are the rules by which the Courts of every country 
guide themselves in all their inquiries. The truth, with 
respect to men's actions, which form the subject-matter of 
their inquiry, is to be ascertained according to a definite 
course of proceeding, and certain rules have established that 
in pursuing this investigation some things shall be heard 
from witnesses — others not listened to; some instruments 
shall be inspected by the judge — others kept from his eye. 
This must evidently be the same course, and governed by the 
same rules, whatever be the subject-matter of investigation ; 
nor can it make any difference whether the facts, concerning 
which the discussion arises, happened at home or abroad; 
whether they related to a foreigner domiciled abroad or a 
native living and dying at home. As well might it be con- 
tended that another mode of trial should be adopted as that 

1 Tatea t. Thomatm (1836), 3 01. & Fin. pp. 686—688. 
R.I.L. K 
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Chap. V. another mode of evidence Bhonld be admitted in such cases." 
Accordingly, the English Courts act upon the principle that 
whatever relates to the enforcement of the remedy sought 
must be determined by the kx fori of that country where the 
action is brought. The distinction upon which the applica- 
tion of different laws is based in such matters is well put by 
Tindal, 0. J., in Huber v. Steiner? " The distinction," he 
says, employing the phraseology of Bartolus in his Commen- 
taries on the Code,* "between that part of the law of the 
foreign country, where a personal contract is made, which is 
adopted, and that which is not adopted by our English Courts 
of law, is well known and established ; viz., that so much of 
the law as affects the rights and merits of the contract, all 
that relates ad litis decisionem, is adopted from the foreign 
country ; so much of the law as affects the remedy only, all 
that ad litis ordinationeniy is taken from the lex fori of that 
country where the action is brought." In other words, the 
English Courts will leave the formalities or ceremonies re- 
quired to establish the vinculum obligationis to be regulated 
by the law of the place where the contract is made, provided 
of course it does not relate to immoveables, and provided also 
there is nothing in the provisions of the foreign law contrary 
to the stringent policy of the English law.' If the contract 
does not fulfil the requirements of the foreign law as regards 
its solemnities, so as to be available as a contract, it is, accord- 
ing to the English view, "void all the world over."^ Nor 
can it make any difference in principle whether the foreign 
forms are prescribed in the interests of the fisc (or revenue 

1 (1835), 2 Scott, 304 ; 2 Bing. N. 0. 202. 

2 T. L 1. 

' Fiore practicaUy argues in favour of the same principle. Vol. I. §§ 184 — 
185, p. 201. See also Laurent, Vol. VIII. §§ 20—21, pp. 40—44. 

* Per Lord EUenborough in Cleffff v. levy (1812), 3 Camp. 167. Of. also 
Alves V. Eodffson (1797), 7 T. R. 241 ; and £rUtow v. Seegueville (1850), 6 
Exch. 275 ; and Richards v. Qoold (1827), 1 MoUoy, 22. 
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laws), or in that of the parties. Accordingly, if neglect of 0^^-^^- 
the stamp laws, which are in force at the place in which the 
transaction is concluded, draws with it the penalty of nullity, 
the same effect must be attributed to that neglect in a foreign 
country also, and it is no good objection that the fiscal or 
revenue laws of one State have no force in another.^ Such 
an objection influenced indeed the older decisions (ever since, 
as we have seen,* the time of Lord Hardwicke) in England* 
and, as some think, those of Scotland,^ and is still found in 
Wharton.* The prevailing doctrine in England was that " a 
British Court cannot take notice of the revenue laws of a 
foreign State." But in Bristow v. Secqmvilk^ it was admitted 
by Eolfe and Alderson, BB., that if for want of a stamp a 
contract made in a foreign country is void, it could not be 
enforced in England. In that case, however, the document 
(a receipt proving payment) was admitted in evidence, though 
without a stamp, which could not have been so used where it 
was given, for want of the stamp required in that country. 
But there was no question here of proving the contract itself, 
but only of proving that the case provided for by the contract 
had arisen through the fact of a certain payment having been 
made. The probativeness of the document for this collateral 
purpose was a question appertaining to the law of process, 
and as such was governed by the lex fori. The rules of pro- 
cedure of the foreign Court may indeed have prevented the 
fact of payment being proved by such a docxmient — ^that is to 
say, a Court there of taking judicial cognizance of it ; but as 

1 Bar, § 126, p. 281, Gillespie's translation. 

3 Vide § 69, ante, 

3 James v. Catherwoad (1823), 3 Dowl. & Ry. 190 ; Eolman v. Johman (1776), 
Cowp. 343 ; Wynne v. Jackson (1826), 2 Russ. 361. 

« Stewart y. Gelot (1871), 9 Gt. of Sess. Bepts., Srd Series, 1057 ; Bell's 
Frin,, § 328. But of. Fa&ry v. Scott (1876), 3 Ot. of Sess. Repts., 4th Series, 
965. 

6 Vol. I., p. 147. 

• (1850), 6 Exch. 275. 

k2 
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Chap. V. tj^Q Courts of each country must be guided in matters of strict 
procedure by the law of their own State, and the English law 
did not render the receipt inadmissible, the English Court, in 
Bristow V. Secquevilhy was clearly entitled to act upon all 
admissible evidence of a fact, and, once having had the fact 
propdtly brought before it, to draw the legal inferences from 
it, implied as well (it would seem) by the lex loci actus as by 
its own law. The case of Leroux v. Brown^ above cited, was 
one of a different kind, but may be supported on the same 
grounds. There an English Court gave effect to the 4th 
section of the Statute of Frauds, which provides that no 
* action shall be brought upon certain contracts that are not 
evidenced by writing, although the contract was made abroad 
and would have been available there to found an action. The 
ratio decidendi is thus stated by Jervis, C. J. : " It is not 
denied that if s. 4 of the Statute of Frauds applies to the 
contract itself, or to the solemnities of the contract, it cannot 
be enforced here. I am of opinion that the section in ques- 
tion applies not to the solemnities of the contract^ hut to the 
procedure^ and therefore that the contract cannot be sued upon 
here.'' It was thus a question which related to the enforce- 
ment of a remedy, and that remedy could only be obtained in 
accordance with the rules sanctioned by the law of that Court 
where the action was brought. In France, however, the 
maxim locus regit actum receives a more rigid observance, as 
may be illustrated by a case almost the converse of that of 
Leroux v. Brown. In Benton v. Horeau^ decided by the Court 
of Cassation, a contract had been concluded verbally in 
England between a Frenchman and an Englishman; the 
Englishman sued upon the contract in France, and it was 
contended that under the French law it was incompetent to 

1 (1852), 12 C. B. 801. 

2 26ih August, 1880, quoted in Mr. aillespie's Note E. on §§ 117—128 of 
Bar, at pp. 286, 287, of his translation. 
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prove the debt arising on the contract otherwise than by Qgip. V. 
writing, because it exceeded 150 francs. To this contention 
it was answered, that by the law of England, where the con- 
tract was made, writing was not necessary to constitute the 
obligation, and the rule to be applied was locus regit actuniy 
this being a question as to the validity of the vinculum obliga- 
iionis. The Court admitted parol proof of the debt, on the 
ground that the form of the contract and the proof of the 
execution must be governed by the law of the place of the 
execution. The intention of the parties was to bind them- 
selves by the law of the place where they were at the time. 
So in Scotland, a contract verbally concluded in England and 
valid there, may be proved in Scotland and receive effect, 
although writing would have been required to constitute the 
contract in Scotland.^ In both these last mentioned countries, 
therefore, the rule loom regit actum receives a more liberal 
extension than it does in England. But there is a further 
distinction between the English application of the rule 
loem regit actum and that followed (according to an over- 
whelming majority of precedents) on the Continent and, 
in a modified form, in Scotland. The English view,' 
as we have seen, is that the rule is imperative, subject 
only to the limitations already discussed. But according to 
the prevailing view on the Continent the rule in question 
merely imports a faculty, it does not involve any compulsion 
or restriction upon the parties.' Accordingly, mutual contracts 
may either be in conformity with the forms of the lex loci 
contractus^ or with the forms which are recognized at the 
domicil of both the contracting parties. So in cases in which 
there are several joint obligants or subsidiary obligants in- 

^ Dale Y. Dumbarton GUus Co, (1829), 7 Ct. of Sess. Bepts., let Series, 
p. 869. 

» Per Lord EUenborough in Clegg v. Lwy (1812), 3 Gamp. 167. 
' Bar, § 123, pp. 274—278, Gillespie's translatioiit 
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CJhap. V. volved, the question is open to the same considerations for 
every one of them. But the Scotch Courts take a middle 
line. They admit the imperative nature of the rule, unless 
where the forms prescribed by the lex loci solutionis are 
adopted, and will therefore recognize a contract, and give 
efEect to it, if the formalities of the law of the place of per- 
formance are, instead of those of the place of execution, 
observed in concluding the contract.^ In regard to bills of 
exchange, the English statute (45 & 46 Vict. c. 61, s. 72 (1) ), 
as already pointed out,' while adopting as a general rule the 
law of the place of issue as regulating the validity of a bill as 
regards requisites in form, recognizes two broad exceptions, 
namely, firsty that where a bill is issued out of the United 
Kingdom it is not invalid by reason only that it is not 
stamped in accordance with the law of the place of issue ; 
and second, that where a bill, issued out of the United King- 
dom, conforms as regards requisites in form to the law of the 
United Kingdom, it may, /or the purpose of enforcing payment 
thereof be treated as valid as between all persons who nego- 
tiate, hold, or become parties to it in the United Kingdom.^ 
With respect to wills of foreigners, so far as they aflfect per- 
sonal property, an English Court wiU apply the lex domicilii 
of the testator in deciding all matters relating to formalities 
of execution. But in respect to wills executed since the 
6th August, 1861, by British subjects, the question as to 
requisites of form is now regulated, in the United King- 
dom, by the statute which has already been quoted (?*.^., 
24 & 25 Yict. 0. 114).* A distinction is drawn by that 

^ Per Lord President Inglis, in Valeri/ v. Scott (1876), 3 Ofc. of Sees. Repts., 
4th Series, p. 965. 

2 See § 60, ante, 

8 Section 136 of the Indian Negoiiahle Instruments Act, 1881, follows the 
same mle. See also as to stamping of bills drawn out of BritlBh India, and 
subsequently negotiated in India, § 5 of the Indian Stamp Act, 1879. 

^ And in India, in the case of wills executed on or after the Ist January, 
1866, by persons other than Hindus, Muhammadans, or Buddhists, by 
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statute between wills made by British subjects out of or chap. V. 

within the United Kingdom. In the case of the former 

(§ 1), a will of personal estate will be held to be well 

executed if made (1) according to the forms required 

either by the law of the place where the same was made ; or 

(2) by the law of the place where such. person was domiciled 

when the same was made ; or (3) by the laws then in force in 

that part of Her Majesty's dominions where he had his domicil 

of origin. In the case of the latter, the forms prescribed by 

the third of the above alternatives must be observed. 

65. Passing now to the interpretation of contracts, we shall, Intemational 
with Savigny,^ confine the subject to the solution of the doubts interpretation 
which may spring from the wording of them. We have of contracts, 
seen ^ that in regard to bills of exchange it is not very clear 
in what sense the English Legislature used the term " inter- 
pretation ;" and by some foreign writers ' it is assumed to 
include the whole subject-matter of contracts. But confining 
" interpretation " to mean, in the limited sense recommended 
by Savigny, the construction of what the parties really meant 
by the language employed by them, it is, of course, manifest 
that the true intention of the parties must be the primary guide 
in this matter. If that intention is made sufficiently clear from 
their words, as expressed in the document, where their agree- 
ment is in writing, or from their acts or surrounding circum- 
stances, the intention must above all considerations receive due 
effect wherever a Court has to adjudicate upon their rights or 
liabilities. Language, however, is not always skilfully used, 
and it thus very often happens that the words employed by the 
parties do not very clearly express their meaning, either because 

Act X. of 1865. The excepted persons are governed in the matter of making 
wills by their own personal laws. 

1 System, Vol. "VTII., § 374, pp. 243, 244, Guthrie's translation. 

3 Vide § 62, ante, 

8 Fiore, § 183, p. 200 ; Laurent, VoL VII., §} 479—482, pp. 682—690 ; 
Wharton, §§ 431—439. 
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^•^°^-^' they are capable of a double meaning, and the particular sense 
in which they have been employed is not indicated with suffi- 
cient distinctness, or because their collocation is defective, and 
they fail in consequence to convey any intelligent meaning. 
Or, again, particular words may have acquired a particular 
technical meaning. In all such cases a Court has to import 
rules of construction to aid it in the interpretation of the 
contract, and where the parties belong to different national- 
ities, or the contract is made in one country and is to be 
performed in another, the primary question will be — To what 
national law the Court is to look for such rules ? Steirting, 
therefore, with the principle that the intention of the parties 
is the fundamental guide to all rules of construction, it is 
supplemented in certain unexpressed or doubtful cases by 
presumptions or primd facie rules, based, as was observed by 
the Court of Appeal in Jacobs v. Credit Lyonnaisy^ "upon 
common sense, upon business convenience, and upon the 
comity of nations." One of these presumptions (subject of 
course to being displaced wherever the clear intention of the 
parties can be gathered from the contract itself; is, that the 
law of the country where the contract is made governs the 
interpretation of it. This is very explicitly laid down by 
XiOrd Esher, M. E., in a very recent case,'* in accordance with 
previous authorities.^ That was a case of a contract made in 
London, written in English, for carriage of goods on board a 
German ship. In the course of his judgment, the learned 
Master of the Eolls pointed out the general rule that, in the case 
of a foreign contract, the Court which has the duty of con- 
struing it must do so according to the canons of construction 

1 (1884), 12 Q. B. D. 699. Of. also Story, Conflict of Laws, § 27. 

2 The Industrie (1894), 6 Reports, 31. 

8 For instance, in King of Spain v. Machado, 4 Buss. 226, 239 ; Duncan v. 
Campbell (1842), 12 Sim. 616,; Di Sora v. FhilUps (1863), 10 H. of L. 633 ; 
Jacobs V. Credit Lyonnais (1884), 12 Q. B. D. 599. 
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in use in the country to which it belongs. And in dealing ^^°^'^' 

with the question of the intention of the parties, he observed, 

that the intention as to what law was to be applied to the 

construction was to be gathered not from one fact, but from 

all the facts relating to the contract. It thus appears that 

the rule favoured by the English Courts is that the lex loci 

celebrationis applies, unless the contrary is shown to have been 

the intention of the parties. If it appears that they have 

contracted with reference to a particular foreign law, that 

intention will be respected within the limits of the reference, 

and not generally.^ So that where an English policy provided 

for general average "as per judicial foreign statement," it 

was held that the foreign law could not be invoked to decide 

what were and what were not " perils of the sea."' 

66. In the case of marriage contracts and wills, however. Law govern- 
there is a strong tendency to apply, in the former case, the Jj^^on of 

law of the domicil of the husband at the celebration of marriage 

contracts and 

marriage,^ and, in the latter case, that of the testator at the wills, 
date of the vnll, as the proper interpreter of all doubtful 
expressions and provisions. In the C£ise of Chamberlain v. 
Napier*" the decision really turned upon the inteution of the 
parties, and it was inferred from the trusts of the marriage 
contract that one set should be construed as being English and 
the other as being Scotch. For it is imdoubtedly open to the 
spouses domiciled in one country to select the law of another 
as the law that shall construe their contract. And an infer- 
ence to this efEect may be drawn from the language of the 
contract, if it discloses an intention to live in a particular 

' Of. Bx parte Lever, JRe Suse and Smith, 18 Q. B. D. 660. 

» Greer v. Foole (1880), 6 Q. B. D. 272. 

3 Westlake, § 39, p. 71, Srd ed. ; Bar, § 188, p. 422, Gillespie's trans- 
lation. And as regards the law of Scotland showing this tendency, cf . Barl 
of Stair v. Mead (1844), 6 Ot. of Sess. Repts., 2nd Series, 906 ; and Anetruther 
V. Adair (1834), 2 M. & K. 513. 

* (1880), 16 Oh. D. 614. 



188 



PRIVATE INTEBNATIONAL LAW. 



^^^"^•^' country, and to be ruled by its law.^ Generally speaking, 
however, it is the law of the matrimonial domieil, as being 
the place in which the performance of the contract is contem- 
plated, and that from which the personal law of one party at 
least is derived, to which the interpretation of a marriage 
settlement or contract wUl be referred.* Bar, indeed, argues 
in favour of dealing with marriage contracts like other obli- 
gatory contracts, and thus referring the interpretation of all 
doubtful expressions to the law of the place of the execution 
of the contract.^ But the English rule appears to be settled 
as stated. As to wiUs of personal estate, there is a consensus 
of authorities that all questions affecting the proper construc- 
tion of the documents must be decided in accordance with the 
testator's domieil (at the date of the will if there has been 
any subsequent change of domieil between that date and 
the date of the testator's decease), unless there is sufficient 
on the face of the will to show a different intention in the 
testator.* Thus in Enohin v. Wyliey^ Lord Westbury says : 
" To the Court of the domieil belongs the interpretation and 
construction of the wiU of the testator." So in Amtruther v. 
Cknlmer^ where a Scotch lady died domiciled in England, 
having made a will in the Scotch form whilst on a visit to 
Scotland, it was held that the law of England governed the 
construction of the wiU, with the consequence that the gift to 
a legatee who had died in the testator's lifetime lapsed, 
although this would not have occurred under the Scotch law, 

1 Barl of stair v. Head, 7 Ct. of Seas. Bepts., 2nd Ser., 906. 

8 Westlake, § 39, pp. 71, 72, 3rd ed. 

3 Bar, § 188, p. 423, Gillespie's translation. 

* Westlake, § 123, p. 134, 3rd ed. Of. Burge, Vol. II., pp. 857, 868 ; 
Story, Conflict of Laws, §§ 479 et seg.; Fiore, I., § 183, p. 200 ; Laurent, 
Vol. VIL, } 483, p. 590. 

^ (1862), 10 H. of L. 1. This case was not governed bjLordZingsdown's 
Act. 

«<lS26),2Bim.l. 
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in the technical language of which the will was written. And Chap. V. 
in accordance with this rule, the currency in which a legacy is 
given must in general be interpreted to be that of the testa- 
tor's domicil.^ But by the law of Scotland (as it was by that 
of England prior to Lord Kingsdown's Act^) it is still said 
the law of the last domicil will regulate the construction of 
testamentary instruments in regard to moveables, unless the 
frame of the deed, the circumstances of its execution, and the 
history of the testator, point to another law as intended by 
the testator to be taken as the canon of construction.^ In 
questions as to real estate, the same law recognizes the 
supremacy of the lex ret sites in matters of construction of 
wills as in all other matters affecting such property. It will 
be presumed to supply the test for the interpretation of 
ordinary non-technical language, or of words which have a 
technical meaning in the law language of the situs. If such 
words have a double technical meaning, according as the law 
of the situs or the law of the place of execution of the docu- 
ment or of the testator's domicil is applied, the presumption 
will always be in favour of the lex situs in case of doubt as to 
which meaning was intended by the testator. Ifj however, 
foreign words are used, they must be so translated as the 
intention of the testator shall receive due effect.* As regards 
the English doctrine for the construction of wills relating to 

1 Saunders v. Drake (1742), 2 Atk. 466 ; IHerson v. Garnet (1786), 2 BroXJ. 
0.38. 

2 24 & 26 Vict. c. 114. The general language of sect. 3 would seem to 
render it applicable to the testaments of aliens, although the title of the 
Act, if it could be referred to for the purpose of interpretation of the 
enacting part, would limit its operation to wills of personal estate made by 
*' JBritish 8ufy'ect8.'' 

8 Of. Gillespie's Note 00. on Bar, § 377, p. 830. Mr. Gillespie does not 
notice the effect of Lord Kingedown's Act. The Indian Succession Act has 
no express rule on this point, but in regard to succession to moveable -prof^ertj 
it recognises the law of the country in which the t^tfttor had his domioil 
at the time of his death (sect. 6). 

* J&trf.,p. 830. 
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^^^"*^'^' immoyeables, any fltringent role of interpretation existing by 
the lex situs of the immoyeables concerned will no doubt be 
leeognized as preventing the will from affecting the immoye- 
ables, except in accordance with it. But otherwise, and in 
order to give due effect to the real intention of the testator, 
an English Court will look to all the circumstances, including 
the domicil of the testator.^ Foote, indeed, goes further, and 
states that *^ the construction of wills is in all cases a matter 
for the law of the domicil alone, even when the destination of 
immoveables situate in some country other than that of the 
domicil is affected by it."^ He quotes in support of this state- 
ment the decbion in the Scotch appeal of Trotter v. Trotter ^^ 
in which Lord Lyndhurst no doubt said : " A wiU must be 
interpreted according to the law of the country where it was 
made, and where the party making the will has his domicil.'' 
But Lord Lyndhurst was here merely stating a general rule, 
and his language must be considered with reference to the 
class of case he was dealing with, which was where the heir- 
at-law is put to an election between immoveables, as to which 
a devise was inoperative by the lex situsy and money given 
him by the will : the question being one of the construction 
and operation of a wiU as affecting the disposition of the 
moveable estate, the law of the place where the will was made 
and where the testator had his domicQ was, in accordance 
with the rule already given, naturally applied. There is 
certainly nothing in the decision which can be said to ignore 
the qualification of the supremacy of the lex situsy where that 
law contains a stringent rule for the construction of wills 
affecting immoveables governed by it, and an English Court 
accustomed to recognize this supremacy in regard to English 

' Westlake, § 170, p. 193, 3rd ©d. Of. also Wharton, §§ 692 and 597. 
* Private Inter » Jurisprudencef 2nd ed., p. 199. And cf. PhiHimore, 
Vol. IV., §§ 866 and 867. 
» (1829), 4 Bligh, N. S. 502 ; 8. C, 3 Wils. Sf Sh. 407, 
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land* is least of all likely to do so. And we come to this Chap. V. 
conclusion with less hesitation seeing that, in the later case oi 
Yates V. Tkomsonj^ Ijord Brougham distinctly affirmed the 
qualification. " Accordingly," he says, " where the question 
is what a person intended by an instrument relating to the 
conveyance of a real estate situated in a foreign country, and 
where the lex loci ret sitce must govern^ we decide upon his 
meaning by that law, and not by the law of his country where 
the deed was executed, because we consider him to have had 
that foreign law in his contemplation." 

67. The interpretation of a contract may also be affected ^^^®n>reta- 
,,. „ ., .1, Ti **^^ affected 

by the existence of commercial or agricultural customs. It by com- 

wiU be presumed, imtil the contrary is proved, that the agricultTiral 
parties have contracted with reference to them. Thus a lease cTutoms. 
of English land made abroad will be construed in England 
with reference to the agricultural customs of the country 
where the land is requisite — another instance of the supremacy 
of the lex situs — for such customs are deemed to be part of 
the Common Law of the land, and are enforced as such, 
except when excluded by proof that the parties intended 
otherwise. So in regard to commercial customs, the rule to 
be followed is explained by Lord Kingsdown* in these terms: 
"When evidence of the usage of a particular place is ad- 
mitted to add to or in any manner affect the construction of 
a written contract, it is admitted only on the ground that the 
parties who made the contract are both cognizant of the 
usage, and must be presumed to have made their agreement 
with reference to it. But no such presumption can arise 
when one of the parties is ignorant of it." 

1 Cf . Lord Mansfield's decision in Sohinstm v. Bland (1760), 2 Burr. 1079, 
dted ante, § 64, p. 128, n. 5. 
a (1835), 3 01. & Pin. 585, 588. 
s In Kirehn^ v. Venus (1859), 12 Moo. P. G. 861, 399. 
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Chap. V. 68. The subject of agency presents but little scope for 

Proper law Specific treatment in an international sense, and positive 
que^iM^ authority on questions connected with it is very meagre. It 
Mi^goutof jj^g^y Ijq considered, however, in its relation (1) to the 
principal, and (2) to third parties, and with reference to the 
authority of the agent, ratification by the principal of un- 
authorized acts of the agent, and the revocation of the agent's 
authority. As between the principal and his agent, the/orm 
of the contract of agency and the extent and character of the 
authority conferred by it, where this is not sufficiently indi- 
cated by the terms of the instrument itself, will, no doubt, 
generally speaking, be determined by the law of the country 
where the contract was made.^ This rule, however, or rather 
the last branch of it, presupposes that the parties to such a 
contract have met together in a certain place, and have made 
a contract there in the presence of each other, intending, pre- 
sumably, to submit themselves to the law of that place. But 
this may not always happen. Suppose, for instance, a mer- 
chant in England orders his correspondent in Paris to buy 
goods for him there, which the correspondent executes. In 
such a case, the approved opinion is that the contract between 
the principal (mandans) and the agent {mandatanus) is created 
in the place of residence of the agent.* In the absence of 
anything to indicate a contrary intention, the fact that a 
person is authorized to act as an agent in a foreign country, 
where he is resident, and where he receives his authority, is 
thus taken to show that the relation between principal and 
agent would be governed by the law of that country, where 
it is deemed to be created by the person accepting the duties 

1 Great Northern Mail, Co. v. Laing (1848), 10 Ot. of Seas. Repts., 2nd 
Series, 1408 ; KeraUke v. Cla^k (1820), More's Notes to Stair, Vol. VI., 
quoted by Gillespie in his translation of Bar, Note S. to §§ 267—269, p. 692, 
2nded. 

« Story, § 286 ; Phillimore, Vol. IV., § 702. 
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of agency. In dealings with third parties the law of Cha^. V. 
England, Scotland, and America acts upon the principle qui 
facit per aliumj fadt per se, in determining what law shall 
regulate the rights and obligations of the principal against, 
and to third parties arising out of contracts effected through, 
an agent. The contract in such a case will be treated as if it 
had been concluded by the principal in person. " If I send 
an agent," said Lord Chancellor Lyndhurst, in a Scotch 
appeal,^ " to reside in Scotland, and he, in my name, enters 
into a contract in Scotland, the contract is to be considered 
mine where it is actually made. It is not an English con- 
tract because I actually reside in England. If my agent 
executes it in Scotland, it is the same as if I were myself on 
the spot, and executed it in Scotland." The same view has 
very recently been taken as to the Scotch law, even in cases 
of undisclosed principals, by Lord Kyllachy, who propounds 
the general rule to be, " that whether the principal is disclosed 
or imdisclosed, contracts made by an agent on behalf of his 
principal are the contracts of his principal, who may sue and 
be sued upon them, and to whom, in the case of sale, the 
property passes by delivery to the agent." Accordingly, the 
nature and extent of an agent's authority are to be measured, 
against third parties, by the law of the place where he is 
acting as agent.* But the English law will certainly require 

1 Albion Inmrmce Co, Y,MilU{l%2^), 3 Wils. & S. 218, 233; 1 Dow. & 
CI. 342. Of. Story, Conflict of Laws, § 285 ; Fiore, I., § 130, p. 164, adopting 
the opinion of Casageris, Biac, 179, n. 2 ; Esperson, Ilprincipio di nazionalitd, 
p. 138 ; Masse, Droit Commereialy I., p. 482. Cf. Laurent, VII., §§ 454— 
455, who seems to admit the general principle stated in the text, but finds a 
difficulty in its application when the foreign agent happens also to he the 
vendor of the gfoods ordered by the principal. Casageris and the Italian 
jurists reply that as the agent fully represents the absent principal, the 
Tender and purchaser must both be deemed to be present at the place where 
the agent resides, and thus the law of the latter place is the law which 
would always govern. 

2 Delaurier v. JFpllie (1889), 17 Ct. of Sess. Bepts., 4th Series, at p. 191. 

3 Maapona y Hermano v. Mildred (1882), 9 Q. B. D, 530, a£Srmed (on 
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Chap. V. the question of an nndisolosed principal's right to sue, if the 
contract is made by a foreign agent of a foreign principal 
with an Englishman to be performed in England, to be de- 
termined by the law of the contract between the agent and 
the thiid party — that is to say, the English law, and not by 
the law of the mandate or agency* And the rule that an 
undisclosed principal is liable on the contracts which are 
made on his behalf by his agent, is not applicable to the case 
of a foreign constituent contracting by an English com- 
mission merchant in England. "The great inconvenience 
that would result," said Blackburn, J., in Armstrong v. StokeSy^ 
"if there were privity of contract established between the 
foreign constituents of a commission merchant and the home 
suppliers of the goods has led to a course of business, in con- 
sequence of which it has been long settled that a foreign 
constituent does not give the commission merchant authority 
to pledge his credit to those from whom the commissioner 
buys them by his order and on his account." So also the 
Indian Contract Act (sect. 230 (1)) provides that where a con- 
tract is made by an agent for the sale or purchase of goods for 
a merchant resident abroad, it shall be presumed to be enforce- 
able by or against the agent personally. In connection, more- 
over, with contracts by agents in England with reference to 
goods situated vs^ England, the provisions of the Factors Act, 
1889 (52 & 63 Vict. c. 45), are to be kept in mind. By that 
Act a mercantile agent has power to give a good title to bona 
fide third parties by sale, pledge, or other disposition of the 
goods of which he is in possession by consent of the true 
owner, and the Indian law is to the same effect.^ Accord- 
different grounds) sub nom. Mildred y. Maspona (1883), 9 App. Gas. 874, 
Of. PhiUimope, Vol. IV., § 705. 

1 (1872), L. R., 7 Q. B. 598, 605; Sutton v. Bullock (1873), L. R. 8 Q. B. 
831 ; 9 ibid, 672. 

^ Vide aeot. 178 of the Indian Contract Act; and of. sect. 108 ibid, as to 
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ingly, as these laws pennit real rights to be constituted hy 
contracts made between the agent and third parties, without 
considering the nature of the agent's authority under his 
mandate, the principal.will be held bound by such contracts 
without regard to the law which determines the character of 
the agency in other respects. This is the result, as Bar^ 
points out, of the universal validity of the lex ret aitm in the 
law of things. In the case of maritime contracts made in a 
foreign port, the law of the flag which the ship carries being 
the law which would presumably govern contracts made by 
the owner himself if he were present in person and contract- 
ing, will also govern such contracts made on behalf of the 
owner by the shipmaster. This is very clearly enunciated by 
Blackburn, J., in Lloyd v. Ouibert^ where he is reported to 
have said : " We think that the power of the master to bind 
his owners personally is but a branch of the general law of 
agency. And it seems clear that if a principal, gives a 
mandate to an agent containing a condition that all contracts 
which the agent makes on behalf of his principal shall be 
subject to a defeasance, those who contract through that 
agent, with notice of that mandate containing such a limit on his 
authointy^ cannot hold the principal bound absolutely. And, 
we think, as far as regards the implied authority of the 
master of the ship to bind his owners personally, the flag of 
the ship is notice to all the world that the master's authority 
is that conferred by the law of that flag — that his mandate is 
contained in the law of that country y with which those who deal 
with him must make themselves acquainted at their peril." 
In regard to the effect of ratification by the principal of 
unauthorized acts of his agent, inasmuch as a subsequent 

Bales. Gf. Broekleahy y. Temperance Permanent Building Society ^ (1893) 3 Oh. 
130. 

^ § 269, p. 590, Oillespie's translation. 

» (1866), L. R. 1 Q. B. 116. 

R.I.L. L 
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^•^°^'^* aflBrmation or recognition of an act wMoh was originally 
voidable gives validity to it from its inception {omnia rati- 
habitio retrotrahitur et niandato prion cequiparatur)^ so the 
contract, when ratified, would seem to be rightly governed, 
as between the principal and the third party, by the law of 
the place of contract, and not by that of the place of ratifica- 
tion.^ Hertius, however, would draw a distinction between 
a ratification which has for its object to supply additional 
proof or weight to the contract {ad conciliandum contractui 
majoremfidem)^ and a ratification which gives validity to the 
contract {ut contractus sit validm). In the former case, in his 
opinion, the law of the place of the contract would prevail, 
but in the latter that of the place of ratification. This 
opinion Phillimore^ thinks is not unreasonable. But the rule 
as previously stated appears to be based on a sounder 
principle, and is approved by Story, while that suggested by 
Hertius makes the decision unnecessarily complicated. There 
is as little unanimity amongst juristical writers in regard to 
the proper law governing a revocation of the agent's autho- 
rity. Upon principle, the question as to its effect upon 
transactions concluded by the agent in ignorance of it would 
seem to necessarily depend, as between the principal and 
third parties who have dealt with the agent in the bond fide 
belief that his authority continued — as, for instance, in. ignor- 
ance of the principal's death — upon the same law which 
regulates the transaction of business by an agent for a 
foreign principal : in other words, its effect is to be decided 
according to the law of the State where the agent is acting as 



^ Story, Cw^ict of Laws, § 286, n. ; Fiore, I., § 131, p. 166. Bat Laurent 
combats this -view and maintams that as the ratification alone gives yalidity 
to a contract which an agent has entered into without authority, it is the 
law of the country where the ratification takes place which ought to govern. 
Vol. VII., §§ 467, 468, pp. 646 et seq. 

« Phillimore, Vol. IV., § 703. 
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fluoli.* Story, indeed, inclines to the application of the law Chap, v. 
of the State where the principal resides ;^ but his opinion in 
this matter appears to be based on analogies which are at 
least questionable, and is itself unsound and unjust. The 
Italian jurist Fiore' goes, perhaps, to the opposite extreme in 
holding that, even as between the principal and agent, the death 
of the former would not necessarily put an end to the relation 
created by the agency, if that relation would still continue to 
subsist in regard to transactions completed by the agent in 
ignorance of the fact of his principal's death, by the law of 
the place in which the agency was to have operation. We 
have abeady seen that no theory of testing contracts of 
agency, as between the immediate parties, exclusively by the 
law of the place where they are to have effect, can be abso- 
lutely set up. The place where the contract was made will 
generally, in the absence of any contrary intention, rule the 
relation between the parties to it; but circumstances may 
occur where the completion of ,the contract must be referred 
to the place where the agent resides, in which case the law of 
that place will be presumed to govern the relation. Fiore's 
view does not fit in with either of these rules, and is open to 
a serious objection raised by Bar,* founded on the practice, 
which is said not to be uncommon, of the operation of powers 
of attorney not being confined to any particular place, but 
which are intended to have effect wherever the person hold- 
ing the power thought fit to use it. If Fiore's theory were 
followed in the case supposed, the relation of principal and 
agent would have to be ruled by an infinite variety of local 
laws, which would be very embarrassing in determining the 
rights and liabilities of those parties inter se. But the 

1 Phillimore, Vol. IV., § 706; Fiore, L, §} 129, 130, pp. 163, 164. 

» Conjliet of Laws, § 286d. 

« Sect. 335. 

* Private Inter, ZaWf § 269, p. 691, Gillespie's translation. 

l2 
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, German jurist is not content with merely exposing the 
fallaoj of his Italian contemporary's doctrine on this subject. 
He next dissents from Phillimore's criticism on Story. " If 
a man," he says, " contracts as the agent of a foreigner on 
the ground of a power of attorney given him in a foreign 
country, the third party contracting with him cannot reason- 
ably be held excused, if he makes no enquiry at all as to the 
foreign law by which that power of attorney is ruled. The 
principle of protecting a third party who contracts in good 
faith must have some limitation, if it is not to be turned into 
a source of legal uncertainty. As, then, in the case we have 
put (that of a transaction concluded by an agent, in ignorance 
of the mandant's (principal's) death, in his name in favour 
of a hon& fide third party), the third party is much better 
able to protect himself than the person who gave the power 
of attorney — supposing that this power of attorney is, as the 
solution given by Phillimore suggests, to subject him to a 
law of which he knows nothing — ^then, in the interest of legal 
security, we must decide in favour of the person who gave 
the power of attorney"^ — that is to say, by the law of Ma 
domicil, according to which (in the case supposed) the death 
of the principal would ipso facto cause a revocation of the 
agent's authority. But this reasoning is scarcely convincing. 
It may, of course, be conceded that it is the duty of a third 
party to make himself acquainted with the nature and limits 
of the power conferred upon an agent by his absent principal. 
Where the instrument conferring the power speaks plainly 
on the point, it is no doubt conclusive in determining whether 
the agent's acts are within the scope of his authority. But 
where that instrument or power of attorney is not explicit, 
there would seem to be not only nothing unreasonable in 
measuring the nature and extent of the agent's authority, so 

^ { 269, p. 691, Gillespie's translation. 
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far as third parties may be affected by it, by the law of the Ch^^- ^^ 
place where the agent is found acting as such, but it is by 
that law that every one who deals with the agent there must 
presumably be held to have had clearly in view, and to have 
regulated his inquiries. This, at all events, is the theory 
which the English Courts,^ as well as those of France^ and 
Louisiana,^ act upon. 

69. "We have now completed our inquiry as to the proper Proper law 
law by which the validity, the form, and the interpretation to to^ 
of obligations, whether expressly arising out of contract or abroad**^^ 
out of relations resembling those created by contract, and 
which are usually described as quasi ex contractu^ must be 
regulated in view of Private International Law. But there 
are obligations of still another kind, which do not rest upon 
any intention to create a legal duty of this nature, or which 
cannot be said to arise out of any relation resembling one 
created by contract. Obligations of the kind here referred to 
are those which are commonly spoken of as arising ex delicto 
or qua^i ex delicto^ and are also included in the general de- 
nomination of torts. The law to be applied internationally 
for the determination of claims arising out of such obligations 
depends upon the adoption of one of two prevailing theories, 
namely, that which maintains the exclusive authority of the 
lex hex delicti commissi^ and that which insists upon a concur- 
rence of the lex fori and lex loci delicti commissi in order that 
an act or omission may be deemed tortious. The former 
is the theory adopted by Continental nations* (although 
Germany, under the influence of Savigny^ and Wachter, 

1 See Maspons y Kermano v. Mildred (1882), 9 Q. B. D. 639, above cited. ^ 

2 Code Civil, Art. 2008. 

> Code Civil of Louieima, § 300, 

* Vide Nouveau Traiti de Droit Inter. PHve, by 0. Brocher, p. 315. 

6 S!/8tem, Vol. VIII., § 374, p. 254, Guthrie's translation. 
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^•^^'^' will recognize nothing but the kx fon)^ and is thus 
supported by one of its latest and ablest exponents. 
" We must," writes Bar,* " recognize everywhere claims of 
damages which have validly arisen according to the law 
of the place where the act was done. It is only by hold- 
ing fast to this principle that we shall achieve a real 
equality of natives and foreigners in relations of private law 
in all civilised States, and it is only in this way that a man 
who lives in this or that territory can know on what gua- 
rantees for his legal rights he may rely, since foreigners 
cannot withdraw themselves from their obligations to pay 
damages by betaking themselves to their own country." 
Nevertheless in dealing with the question of liability for 
damage done by beasts, or by other persons, such as children, 
servants, &c., the same author does not appear to adhere 
consistently to his main doctrine ; on the contrary, he there 
seems to reach finally much the same conclusion as the 
advocates of the rival theory would under similar circum- 
stances. "The liability," he says, in such a case, on the 
one hand, " can never be broader or go further than the law 
of the place where the damage takes place permits. But 
just as little can it go beyond what is sanctioned by the law 
of the nationality or domicil of the person against whom the 
claim is made. ... If the lex fori should be such as to make 
the judge who is dealing with the case think that it would 
be altogether unreasonable to fix liability on the defender, 
he could not well find him liable even according to the lex 
loci actus.*^^ Brooher, also, while maintaining the exclusive 
authority of the lex loci delicti commissi^ is constrained to 
yield to the judge of the forum the right of taking into 
account considerations of " pubUc order." So that from 

I FHvaU InUr. Law, § 286, p. 636, Gillespie's translation. 
' Jbid. § 287, pp. 639, 640, QiUespie's translation. 
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different standpoints it seems to be admitted that the lex hci Chap. V. 
delicti commissi cannot claim an absolutely exclusive authority. 
A broad exception in favour of the stringent policies of the 
law of the forum must be allowed. And we have here, at 
least, a qualified recognition by writers of different schools 
of juristic thought of the principle of ooercitive law, which, 
rightly understood in the sense accepted by the author him- 
self in an earlier part of his book,^ requires that the legal 
system and Courts of a State cannot lend themselves to the 
direct realisation of legal relations or claims which would be 
rejected by their law as absolutely untenable. This principle 
is substantially the basis of the other theory we have men- 
tioned, according to which claims arising out of delicts or 
quasi delicts are only sanctioned so far as they can be main- 
tained both by the lex fori and the lex loci actus. In dealing 
with such claims the territorial law of each State may not 
unreasonably assume a coercitive character. In the interests 
of public order it has the right to regulate men's conduct 
within its own boundaries, but a rule of conduct proper 
within those boundaries may not be suitable in the territories 
of another State. The comity of nations may, it is true, 
demand that respect should so far be paid by the Courts in 
State A. to the laws of State B. that the sovereign power of 
the latter of regulating men's conduct within its boundaries 
should not be invaded, which would be the case if conduct 
which did not give rise to a right to damages by the law of 
the place where the tortious act is committed should be 
permitted to have this effect, if the action were brought in 
consequence of it in another country. If this concession to 
the laws of a foreign country were not allowed, a native who 
thought that, wlule abroad, he was wronged by a foreigner, 
might subsequently assert a claim to damages in conformity 

1 Bar's Private International Law, { 36, p. 96, Gillespie's translatioxi, 
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C=^- V. -^th his own law in his own courts, which would be nothing 
short of an attempt to make a foreigner, in his own country, 
conform to another law in regulating his conduct of which 
he could not be expected to know anything. To sanction 
such a claim would be palpable injustice. But inasmuch as 
the domestic tribunals of the State where an action is brought 
cannot (on the other hand) be required to lend themselves 
to the realisation of claims which would be rejected by their 
laws as absolutely untenable, it equally follows that no act 
which is not an actionable wrong by the lex foi'i should be 
treated by the forum where the action is raised as actionable, 
merely because it is so by the law of the place where the 
act was done. Hence the theory now thoroughly established 
in the jurisprudence of England and the United States, and 
apparently recognized also by the Scotch Courts, that the 
lex fori and the lex loci delicti commissi must concur, in order 
that an act or omission may be deemed tortious.^ Formerly, 
indeed, and for three centuries, the doctrine prevailed that, 
in respect to wrongs to immoveable property in a foreign 
country, no action could be brought in an English Court, 
mainly on the ground that it was absolutely necessary that 
the locality of the alleged grievance should be within English 
jurisdiction, where the action in question could be tried 
according to English law.^ But since the abolition of the 
formal distinction between local and transitory actions, 
effected by the passing of the Judicature Acts,^ it is doubtful 
whether the above doctrine, questioned even by Lord Mans- 



^ Per Brett, J., in Chartered Bank of India v. Netherlands India Steam Navi' 
gation Co, (1883), 10 Q. B. D. at pp. 636, 637. Of. Westlake, §§ 196, 197, 
pp. 237, 238, 3rd ed. ; Foote, pp. 476—481 ; Phillimore, Vol. IV., Gillespie's 
Note N. on §§ 286, 287, of Bar, p. 640. 

2 Skinner v. East India Co. (1666), cited in Cowp. 168 ; Boulson v. Matthews 
(1792), 4 T. R. 603. 

3 38 & 39 Vict. c. 77 ; Order XXXVI. r. 1. 
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field so far back as 1775,^ would now be maintained in the ^^'hap. V. 
(Supreme Court, there being in it no local venue. In the 
case of The M. Moxham^ which was an action brought by an 
English company who owned a pier in Spain against an 
English shipowner for damage done to the pier by the de- 
fendant's vessel coming into collision with it, and in which 
the parties had agreed that the dispute thence arising should 
be tried in England, Lord Justice James observed that, but 
for such agreement, " Very great difficulties, indeed, might 
have arisen as to the jurisdiction of this Court to entertain 
any action or proceedings whatever with respect to injury 
done to foreign soil."^ But as regards personal injuries, and 
wrongs to personal property, the rule is now perfectly settled 
in England, that no action can be maintained in an English 
court for such injuries or wrongs, committed within the 
jurisdiction of a foreign country, unless the act is wrongful 
by the law of the country where it is committed and also 
wrongful by the law of England. This was so said by 
Mellish, J., in the case of The M. Moxham already cited, and 
by Willes, J., in Phillips v. Eyre? An act, however, may 
be wrongful in the sense of the public law in the foreign 
country where it was committed, but yet no civil action may 
be permitted to be brought with respect to it by the law of 
that country ; or, again, it may be that a civil action is only 
permitted under conditions, for instance, of first proceeding 
against the wrongdoer under the criminal law. In the 
former case, it appears that no action would be permitted 
in respect of such a wrong in an English court, on the broad 
groimd that the foreign law, by refusing a civil action to the 
person injured, and only permitting criminal proceedings 
against the wrongdoer, practically views the act not as a 

1 In Mostyn v. Fahrtgasy Cowp. 180. 

2 (1876), 1 P. D. 109. 

' 3 (1870), L. R. 6 Q. B. 1, 28. 
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O^^-y- wrong to the individual but to the State ; and the case there- 
fore falls within the first part of the general rule formulated 
by MeUish, J., that the act to be actionable in England must, 
as a first condition, be wrongful — t.e., in the sense of perpe- 
trating a private wrong — ^by the law of the country where 
it is committed. The prosecution of the wrongdoer criminally 
would only be with the object of the vindication of the law 
affecting public order, and of deterring others from commis- 
sion of the like act. This wrong, accordingly, in the case 
supposed, is not one which, in the country where it was com- 
mitted, would create a civil obligation to the injured person, 
and we have already seen, in regard to civil obligations 
generally, that it is the law of the place where the act which 
gives rise to the obligation is done that defines its character.^ 
The exact point, however, has not been definitely settled in 
England, and the obiter opinions expressed upon it in the 
case of Scott v. Seymour^ were very divergent. But upon 
principle the sounder view appears to be, that the act must 
amount to an actionable wrong by the law of the country 
where it is done, to entitle the injured person to maintain an 
action for damages upon it in an English court. And this 
is the view which has very recently been adopted in Scot- 
land.' Where, however, the foreign law only postpones the 
civil remedy till after the criminal law has been vindicated, 
the matter stands on a different footing. Here the actionable 
nature of the wrongful act being admitted by the law of the 
place where it is done, the question of the right mode of pur- 
suing the civU remedy is one that affects procedure, and is 

^ See sect. 63 anU^ and opinion of Laurent there discussed : and cf . sect. 60. 
" The dvil liability arising out of a wrong/' said Willes, J., in Phillips v. 
JEt/rey "derives its birth from the law of the place, and its character is 
determined by that law ;" (1870), L. R. 6 Q. B. 29. 

2 (1862), 1 H. & C. 219. 

8 Motses y. Thakur Sahib qf Qtmdul (1891), 19 Ct. of Seas. Bepts., 4th Series 
p. 31. 
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consequently governed by the lex fori} Another important Chap. V. 
question may, however, arise when the act complained of is 
done in a country over which no municipal law extends, or at 
least none (as in the case of a country belonging to a savage 
race) to which the subjects of civilised States can be made 
subject. In such a case, what law is to govern ? Inasmuch 
as there is no kcc loci delicti commissi which can be applied, the 
only recourse obviously is either (1) to the law of the forum 
where the action is brought, or (2) to the personal law of the 
injured person, or (3) to that of the defendant. The first of 
these alternatives is the view which is accepted by a leading 
authority in England^ and in the United States,^ but it is re- 
jected by Bar^ as a dangerous mode of avoiding a difficulty, 
and replaced by that of the personal law of the person against 
whom the claim is made. It only remains to add that in the 
case of torts committed by means of the collision of one ship 
with another upon the high seas, the extent of liability of the 
delinquent ship in an English court is now regulated by the 
Merchant Shipping Act, 1894 (57 & 58 Yiot c. 60), which 
enacts that : — 

The owners of a ship, British or foreign, shall not, where 
all or any of the following occurrences take place without their 
actual fault or privity, that is to say. 

Where any loss of life or personal injury is caused 
to any person carried in any other vessel by reason of 
the improper navigation of the ship : 

Where any loss or damage is caused to any other 
ship or boat, or to any goods, merchandise or other 

1 "Westlake, § 199, p. 239, 3rd ed. ; Foote, pp. 482—486. 
8 Foote, p. 481. But of. Westlake, } 202, p. 242, 3rd ed. 
8 Story, Conjliet of Laws, § 423. 
* J^ivaie Inter. Law, } 287, p. 639, Gillespie's translation. 
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PHAP. V. things whatsoever on board any other vessel by reason 

of the improper navigation of the ship ; 
be answerable in damages in respect of loss of life or personal 
injury, either alone or together with loss or damage to vessels, 
goods, merchandise, or other things, to an aggregate amount 
exceeding 15/. for each ton of their ship's tonnage ; nor in 
respect of loss or damage to vessels, goods, merchandise, or 
other things, whether there be in addition loss of life or 
personal injury or not, to an aggregate amount exceeding 
8/. for each ton of their ship's tonnage (sect. 503). 

Under the previous statute (53 Geo. III. c. 159, § 1), the 
limitation of liability not being in express terms extended to 
foreigners, it was held that the statute was only applicable to 
cases where both the litigants were British, and that conse- 
quently the English law could not be invoked either for or 
against either plaintiff or defendant in an English Court 
where a foreign ship was concerned.^ The statute, in fact, 
was treated'* as a contract that, whereas by the natural law 
the owner of the ship or property that has been injured 
would be entitled to damages to the full extent of the loss 
that he has sustained, all those persons upon whom the 
Legislature can impose such a contract, shall forego that 
which the natural law-rthe Common Law as we should call 
it in England — would give them, and shall be entitled only 
to the amount of the value of the ship by which the injury 
had been inflicted, and of the freight due, or to grow due, in 
respect of such ship during the voyage — this being the limit 
fixed by the former Act. How far such a theory of a con- 
tract could be successfully maintained according to juristic 
principles, or how far the British Legislature could impose 
such a contract upon foreigners, are questions which would 

1 Cope V. Doherty (1868), 4 K. & J. 367 ; affirmed (1858), 2 D. J. 614 ; 
The Wild Ranger (1862), 1 Lush. 653. 
• Per "Wood, V.-O. (afterwards Lord Hatherley), in Cope v. Doherty, 
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now only possess an academic interest. The later statute has Chap. V. 
distinctly extended the limitation of liability to the owners of 
foreign ships, and no British Court could do otherwise than 
obey the command of the Legislature to which the law it 
administers is subject. The question was indeed raised in The 
Amalia^ very shortly after the statute of 1862 was passed, that 
this statute had only limited the liability of foreign owners 
of ships, and had not affected the nghts of foreign owners 
against British owners. But the Privy Council held that the 
statute applied whenever the rights or liabilities of foreign 
owners came in question in an English Court, so far as to 
limit their right to recover and their liability to pay damages 
by one and the same rules. Accordingly, it is no longer 
open to foreign owners to plead the law of their flag as 
exempting them from liability when sued as defendants in a 
British Court for damage by collision at sea. Thus, in the 
case of The Leon^ Spanish owners were held to be subject to 
liability in England for damage caused on the high seas 
wholly by the negligence of the master or mariners, notwith- 
standing that by the law of Spain they were freed from 
liability in such a case. But although the measure of the 
remedy which a British Court may award to or against a 
foreign owner of a ship may be governed by the English 
statute, there are other questions relating to sailing and 
navigation in respect to which the regulations prescribed by 
the British Merchant Shipping Acts cannot be held to bind 
foreign owners outside the limits of British territorial juris- 
diction. These are regulations of a purely municipal cha- 
racter, which cannot be imposed upon or claimed to be 
enforced by foreigners against British owners in the case of 
collisions on the open seas, inasmuch as they have no real 
connection with the measure of remedy which a British 

1 (1863), 1 Moo. p. 0. N. S. 471. 
a (1881), 6 P. D. 148. 
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^^^^' ^' Court can award, and the British Legislature cannot clfidm, 
and is not to be assumed as attempting to exercise, a power 
of regulating the conduct of foreign yessels on the high seas. 
Accordingly, the rule of the road to be followed when two 
ships are in danger of collision at sea, is that which is common 
to their flags, or if at the time no rule is common to their 
flags, then by the rule which was once common to all mari- 
time nations of Europe, and which is presumed to continue to 
exist in the absence of any other common rule applicable to 
both ships.^ The principle to be applied in such a case is 
that the law of the place where an action originated is to 
govern, while the forms of remedies and the order of judicial 
proceedings are to be referred to the lex fori? Thus, in 
The Zollverein^ it was contended on behalf of the owners of a 
Bussian brig, in defence to an action brought against them 
by the owners of a British vessel, that the British vessel had 
violated the rule of the road laid down in § 296 of the 
Merchant Shipping Act, 1864, and was thus responsible for 
the collision that had occurred. But Dr. Lushington held 
that the English statute was inapplicable in determining the 
merits of a collision between a foreign and a British vessel. 
" I am of opinion,'* he said, " that, in its true meaning, § 296 
is wholly applicable to the merits of the case ; it determines 
how vessels shall conduct themselves at the time of collision 
on the high seas ; the Legislature of this countty has no power 
to bind foreign vessels in such a condition. It is true that § 298 
relates to remedy, but the application of the section is entirely 
founded on, and emanates from, § 296. Then comes the 
question whether, in a trial of the merits of a collision, a 
foreigner may urge in his defence that the British vessel, 

^ Westlake, § 206, p. 246, 3rd ed. 
« Story, Oonjlict of Laws, { 668. 
» (1866), Swab, 96. 
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though free by the law maritime,^ has violated his own Chap. V. 
municipal law, and so, being plaintiff, cannot recover? 
Beverse the position : suppose the foreigner plaintiff, and to 
have done his duty by the law maritime. I am clear that he 
must recover for the damage done ; if so, it is contrary to 
equity to say that the British shipowner, in eddem conditioner 
shall not recover against the foreigner. What right can the 
foreigner have to put forward British statute law, to which 
he is not amenable, so far as the merits are concerned ?" In 
this case the collision occurred in the open seas, outside 
therefore the limit of the territorial waters of England. But 
.in The SaxoniaJ the collision took place in the Solent, between 
the Isle of Wight and the mainland of Hampshire, and 
consequently within the three mile limit from the coast, 
which the law of nations concedes as falling within the 
territorial jurisdiction of the State to which the coast be- 
longs.^ But it was nevertheless held that the British statu- 

^ The law here spoken of is that which the English Court of Admiralty is 
accustomed to apply to certain transactions happening out of British domi- 
nions, to which the ordinary statute law of the realm does not, in the 
absence of an expressed intention to that effect, apply. In this sense it was 
no doubt correctly described, ** to avoid periphrasis," as " the law of 
England," by the Court of Appeal, in Lloyd v. Cruibert (1865), L. R. 1 Q. B. 
125. But it is not a law peculiar to England ; it is founded upon, and has 
no doubt originated from, the principles and practice followed by aU, or at 
least a majority of, maritime nations, the product, as it were, of approved 
maritime usage, and not peculiar to one nation, or anomalous in itself. 

* The Eclipse and The Saxonia (1862), 15 Moo. -P. C. 262 ; 1 Lush. 410. 

8 Cf. the English Territorial Waters Act, 1878 (41 & 42 Vict. o. 73), which 
defines territorial waters of Her Majesty's dominions as ' * any part of the 
open sea within one marine league of the coast, measured from low- water 
mark." At the meetmg of the Institute of International Law at Paris for 
1894, one of the chief questions dealt with was as to the proper limits of 
jurisdiction in territorial waters. The resolutions finally arrived at declared, 
inter cUiay that territorial waters should extend to six marine miles (reckoning 
sixty miles to each degree of latitude) from low- water mark, or in the case 
of bays and straits, where their width does not exceed the width of twelve 
marine miles at the mouth, subject, however, to any continuous usage by 
which any greater extent may have been established (Sevue de Droit Inters 
nationaly Brussels, Vol. XXVI., No, 3). 
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Chap. V. tory rule did not apply to foreign vessels, even within the 
limit. In the ease of The Repeater v. The Braga or Krageroe^ 
the Court of Admiralty of Ireland, it is true, appUed the 
British statutory rule as between a British and a Norwegian 
ship, but that was in consequence of a convention between 
the King of Norway and the Queen of England. There is 
one other question connected with collisions at sea which may 
be briefly considered here, namely, how far the compulsory 
employment of a pilot will exempt the owners of a ship, in 
an English Court, from liability for damage caused in foreign 
territorial waters by the pilot's fault, whatever be the flags 
and the laws of them ? For the right solution of this ques- 
tion we must resort to those general principles which are 
recognized as sound in other departments of private inter- 
national law, and which, in the absence of any statutory rule 
or international approved usage to the contrary, must be held 
to govern in questions of maritime liability also. Now by 
English statute law (57 & 58 Yict. c. 60, s. 633, " The Merchant 
Shipping Act of 1894 ") no owner nor master of any ship is 
to be "answerable to any person whatever for any loss or 
damage" occasioned by the fault or incapacity of a qualified 
pilot within the district where the employment of such a pilot 
is compulsory. And it has been previously stated to be an 
established rule of English jurisprudence, that no act done 
extra-territorially can be treated as a wrong in England 
which is not such in the defendant, both by the principles of 
English law and by the law of the place where the act is 
done. In applying the English statute an English Court 
holds that the mere compulsory employment of a pilot wiU 
not exempt the owners of a ship from a claim for damages, 
unkssy 08 in England^ the pilot supersedes the master in the 
control of the ship. Accordingly, inasmuch as the lex fori 

» (1865), 14 L. T. N. S. 258. 
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and the lex loci delicti commissi must both concur to found an Chap. V. 
action, in an English court, on a tort committed abroad, it 
was held by the Judicial Committee of the Privy Council 
that a suit, founded upon a liability by the law of Belgium, 
could not be maintained for damages in England, arising 
from a collision which was due to the act of the pilot, 
whom the shipowner was compelled by the law of Belgium 
to employ, and in whose selection he had no voice, on 
the ground that the pilot could not be regarded as the 
shipowner's agent, and the shipowner was not, there- 
fore, responsible for the consequences of his act.^ Where, 
however, the master does not, by compulsory pilotage, lose 
the control of the ship in accordance with the rules regu- 
lating the employment of pilots prevailing in the territorial 
waters where the pilot is engaged, the shipowner is not 
exempt from liability in an English court, although it may 
be on different grounds to those which the law of the place 
where the collision occurred would recognize. Thus, where 
a collision occurred between two English ships on entering 
the port of Havre, where compulsory pilotage prevails by 
French law, but by the same law the pilot does not supersede 
the master in the control of the conduct of the ship, it was 
held, in England, that- a plea of non-liability founded on 
compulsory pilotage could not be sustained, although it 
appeared that, as a matter of fact, the master had given up 
the charge of the vessel to the pilot.^ The prevailing view 



1 The HalUy (1868), L. R. 2 P. C. 193. Of. Abbot on Shipping^ 12th ed., 
p. 580. 

2 Augusta v. Chilian (1887), 5 L. T. 326. Of. also The Guy Mannering 
(1882), 7 P. D. 132, where the locus of the collision was the Suez Canal, the 
rules of which as to compulsory pilotage are similar to those in force in 
France; and The Agnes Otto (1887), 12 P. D. 56, where the hcus of the 
collision was the Danube, and by rule 92 of the International Rules for the 
Navigation of the Danube, the responsibility of the pilot is confined to 
pointing out the navigable channels and the peculiarities of the navigation 

R.l.L. M 
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Chap. V. on the Continent, however, is in favour of the exclusive 
application of the lex loci dctm to damages resulting from 
collisions between ships in any harbour, or in waters subject 
to any definite sovereign power ;^ and this is in accordance 
with the ordinary rule followed there as to delicts? In the 
case of collisions in English territorial waters the statutory 
rule is, that in any cases arising in any British court of 
justice concerning matters happening within British juris- 
diction, foreign ships shall, so far as regards such regulations, 
be treated as if they were British ships.^ The Court of the 
German Empire has, in like manner, applied the law of 
Germany to all collisions occurring in German waters.* 

of the river, and the captain who abandons the direction of the yessel to the 
pilot does so on his own responsibility. 

^ Bar, § 327, p. 717, Gillespie's translation. 

« Vide p. 149, ante, 

3 Sect. 418, Merchant Shipping Act, 1894 (67 & 58 Vict. c. 60). 

* Bar, § 327, p. 718, n. 58, GriUespie's translation. 
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CHAPTER VI. 

IMMATERIAL BIGHTS, AND HEREIN OF COPYRIGHT, TRADE- 
MARKS, AN© PATENTS. 

70. In this chapter, those immaterial rights (Jura incorpor- Chap. VI. 
alia) will be considered which have received a special con- Classes of 
sideration in the jurisprudence of most civilized nations under rights pro- 
the three general heads of Copyright, Patents, and Trade- ^nsidOTed! 
marks. From an international aspect these special classes of 
rights have considerable importance, and various conventions, 
resting on the principle of reciprocity, exist between different 
States in respect to them, while in each State they are usually 
regulated, as in England, by domestic legislation. But a 
ju8 cogens regulating rights of this description is a product of 
modem commercial and intellectual activity, and finds no 
place, for instance, in the jurisprudence of the Roman 
Empire, which in other branches of the law has furnished 
Europe with principles and rules for universal guidance, and 
of imperishable value. Other immaterial rights, such as 
rights of action and rights of succession, which, as the jurist 
Casaregis says,^ are neither moveable nor immoveable, but 
constitute a class by themselves, have already been considered 
under the head of Property, although, correctly speaking, 
they are only the means of obtaining property. These rights, 
however, are more directly associated with the individual, 

^ <' Quee bona neque dicnntur mobilia neqne immobilaf sed tertiam speciem 
componant et diountur inoorporalia^^^ quoted bj Story^ Cw^ict of ZawSf § 399, 
n. 1. 

m2 
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Chap, vl although immaterial in their nature, than the particular 
rights included within the same general classification which 
have been reserved for separate treatment in this chapter. 
The former must necessarily diminish if their enjoyment is 
not exclusive and individual, while the latter, arising out of 
intellectual effort, are capable of common enjoyment without 
necessarily impairing that of the individual. 

Rules of 71. Thus, to take the instance of Copyright, which we 

international . . . . 

copyright are shall first consider, and which consists in the author's right 

reciproci^. ^^ prohibition ag«dnst the public of re-printing and re- 
publishing his original work, the whole object is not to 
exclude a common enj'oyment of the intellectual product over 
which it extends its protective aegis, but to so control that 
enj'oyment that the author himself shall be secured a special 
share of it, as a reward for his intellectual labour, and as an 
encouragement to other able and gifted men to work for the 
common good. This was the underlying object^ of the 
earliest statute law in England on the subj'ect — ^that of 
8 Anne, c. 19 — prior to which the right of an author was of 
a very uncertain character. And the right only restricts the 
common enjoyment in a particular way and for a definite 
period ; it commences by publication, and controls re-publica- 
tion under certain conditions. In the case of an unpublished 
manuscript, the possibility of future publication has of course 
to be kept in mind, and if the law did not protect the author 
in regard to such productions also, he might be deprived of 

1 Of. Jeffreyi v. Boosey (1854), 24 L. J. Exch. 81 ; /S'. (7., 4 House of Lords' 
Bep. 815. And so with respec^t to the 26 & 26 Vict. c. 68, which first gave 
copyright in paintings, drawings, and photographs, the object of the statnte 
has been said by Lopes, L.J., to be "to protect property, to protect the 
artistic faculty in painting, drawing, and photographing, and to prevent 
any interference by reproduction thereof with either the artist's reputation 
or the commercial value of the work." Sanfataengl v. Empire Falace, (1894) 
3 Gh. at p. 131. This decision has since been affirmed by the House of 
Lords. 
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all benefit from his intellectual product at the very moment, Chap. Vl. 
perhaps, when he was completing lucrative arrangements for 
its publication. Again, it is right that the option of publica- 
tion in the first instance, during the author's lifetime, should 
be left to the author himself. Were this not so the reputa- 
tion of the author might be seriously affected by the publica- 
tion of writings which were either never intended by him to 
be published, or upon which he had not devoted that final 
revision which the manuscript would no doubt have received 
at his hands if the publication had been made with his con- 
sent. In the interests of the general public, also, it is de- 
sirable that the responsibility for publication should primarily 
rest with, or at least be materially shared by, the author, who 
under the sense of a personal responsibility would be more 
likely to produce honest, useful work, which would enhance 
his reputation, than work of an indifferent character or care- 
lessly executed, which would be certain to seriously injure, if 
not entirely to wreck, any reputation he may already have 
acquired, or the chances of any success in the future. But 
the distinction between the right of an author in published 
writings and that of his rights in unpublished products of his 
brain, may be well illustrated by reference to the view which 
the common law of England took of this question. After 
publication the author's exclusive rights are lost at common 
law.* But before publication the common law gives him an 
exclusive right in his work, and this right has been carried to 
the extent of being applied to letters written and transmitted 
to the person for whose perusal they were intended. No 
person, whether the addressee or anyone else, can publish 
such letters without the writer's consent in his lifetime,^ or 

^ Per Lord St. Leonards : a view in which Lord Brougham concurred in 
Jeffreys v. Boosey. 

2 Oliver v. Oliver (1878), 11 C. B. N. S. 139. And see as to the law of 
Scotland, which puts the right on the ground of just and expedient inter- 
ference for the protection of reputation, Bell's Principles ^ § 1356. 
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^^^g^'^' that of his heir after his death ; and an injunction can be 
obtained to prevent a threatened invasion of this right, 
as it was by the late Earl of Lytton with reference to the 
unpublished letters of his father.^ And this common law 
right is one that is as freely open to, and exerciseable by, a 
foreigner as by a British subject, to both of whom British 
courts are open, without distinction, for the vindication of 
their rights in this, as well as in any other, description of 
property. But it is especially with reference to his published 
writings that an author more frequently needs the protection 
of courts of justice, and it is the increasing facilities which 
exist for re-publishing literary and artistic work in the 
author's own, as well as in neighbouring, countries which early 
induced the Legislature to come to his aid, so far as it was 
possible to do so within the sphere of its legitimate activity, 
and which finally led to that important agreement in 1885 
between independent States which is known as the Conven- 
tion of Berne, and which has given to Copyright a truly 
international character. That Convention was drawn upon 
the lines sketched by the great German jurist to whose un- 
rivalled work on Private International Law all writers on 
that subject resort, as to a fountain of universal knowledge 
and information. Prior to that Convention efforts were no 
doubt made to arrive at some general international concord 
on the subject of Copyright, and the German Confederation 
was foremost in proposing that the right should be as much 
respected throughout the different States which composed the 
Confederation as through the different provinces of a single 
State. 

Li 1837 the German Diet introduced a Convention 
upon the subject between the different members of the Con- 
federation, to which Austria and Prussia gave in their 

1 (1886), 54 L. J. Ob. 293. 
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adherence on behalf of those portions of their territories Chap. VI. 
which did not fall within the jurisdiction of the Confedera- 
tion. In the same year Prussia, ever active in promoting the 
recognition of Copyright, passed a law of reciprocity in this 
matter with all foreign States, and England followed in 1838 
by legislating in the same direction (1 & 2 Vict. c. 59), while 
two years later (in 1840) Austria and Italy entered into a 
Convention, to which the other States of Italy, and one of the 
Cantons of Switzerland, gave their adherence. Later on 
England entered into agreements with Prussia, Hanover, 
France, Belgium, and Austria-Hungary, whereby the 
authors and artists of the contracting countries were de- 
clared entitled to enjoy the same rights as those which 
the legislation of each State had granted to its own sub- 
jects, with respect to works of literature and art published 
or edited after a certain date — for instance, after the 
17th January, 1852, in Prance, and the 28th January, 1852, 
in England. Translations were included within these Con- 
ventions, as weU as imprinted dramatic works, and articles in 
newspapers and periodicals which were not of a political 
character. But it was necessary, to entitle the author to the 
privilege of Copyright, for him to notify on the title-page 
that he reserved the right of translation ; and with respect to 
other works of literature and art, that the author should have 
duly registered the same within three months of their first 
publication, at certain stated public offices — ^f or instance, in 
France, at the office of the Minister of the Interior, and in 
England at Stationers' Hall, with or without the deposit of a 
copy or of a print, according to the nature of the work and 
the law of the State. It was not untH the passing of the 
statute 1 & 2 Vict. c. 59, that foreigners, however, were con- 
ceded Copyright in England with reference to works first 
published by them abroad : for neither the common law nor 
the statute of 8 Anne, o. 19, or of 54 Geo. III. c. 136, 
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Chap. VI. covered suoh oases.^ The statute of 1838 was subsequently 
repealed by 7 & 8 Vict. o. 12 ; but it is imneoessary to do more 
than to refer in passing to the latter statute, or to the subse- 
quent ones of 15 & 16 Vict. c. 12, and 38 & 39 Vict. c. 12, as 
the subject of international Copyright is now mainly regu- 
lated, as pointed out in an earlier chapter,' by an Act passed 
in 1886 (49 & 50 Vict. c. 33), the object of which was to give 
effect to the Convention of Berne ^ of the preceding year. 
The Act is accordingly strictly one of reciprocity, and § 4 (2) 
provides that Her Majesty, before making an Order in 
Council giving effect to the main provisions of the Conven- 
tion of Berne, shall be satisfied that the foreign country with 
reference to which the Order is to be made has made such 
provisions for the protection of the authors of works first pro- 
duced in the United Kingdom as she shall think expedient. 
Assimiing, therefore, that an Order in Coimcil has been duly 
made, the foreign author will, in England, be governed by 
the following rules : — 

(a) He shall not have any greater right or longer term of 

copyright in any work than that enjoyed in the 
foreign country in which such work was first pro- 
duced (§ 2, sub-sect. (3)) ; 

(b) A literary or artistic work, in which category a photo- 

graph is declared to fall,* first produced simul- 

1 Cf. Chappell V. Purday (1846), 14 M. & W. 303 ; Jeffreys v. Boosey 
(1864), 24 L. J. Exch. 81 ; 8. C, 4 House of Lds. Rep. 816 ; Boucieault v. 
Belafield (1864), 33 L. J. Oh. 38 ; 8. C, 9 Jur. 1282; Cassell v. Stiff {\%b^), 
2 Kay & Johns. Rep. 279 ; and Wood v. Chart (1870), L. R. 10 Eq. 193. 

2 Vide § 62, ante, 

' This Convention was mutuaUy ratified at Berne on the 6th of September, 
1887, on behalf of the Gk)vemments of the Q-erman Empire, Belgium, Spain, 
France, England, Italy, Switzerland, Ha3rti, and Tunis. Cf. ^^ Morocco 
Bound *' Syndicate, Limited v. Harris, (1895) 1 Ch. 634, as to remedy of 
English author to restrain threatened infringement in a foreign country. 

* By sect. 11 of the Act of 1886. Cf. Schauer v. I. C. f J. Field, (1893) 
1 Ch. 36. But the representation of pictiu'es by tableaux vivanta, formed by 
grouping, in the same way as the figures in the pictures. Hying persons in 
the same dress and the same attitudes, is not an infringement of the copy- 
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taneously in two or more countries of the Copyright Chap. VI. 
Union, shall be deemed, for the purposes of copy- 
right, to have been first produced in that one of 
those countries in which the term of copyright is 
shortest (§ 3, sub-sect. (I)) ; 

(c) He will be entitled to the same right of preventing 

the production and importation of any translation 
in and into the United Kingdom of a book or of a 
dramatic piece first produced in a foreign coimtry 
as he would have of preventing the production and 
importation of the original work; provided that 
this production shall cease if no translation is pro- 
duced under the author's licence within ten years 
after the book, or each number of it, is published 
(§ 5, sub-sects. (1) and (2)) ; 

(d) He will be entitled to the same protection in respect to 

a lawfully produced translation as in the case of an 
original work (§ 5, sub-sect. (3)) ; 

(e) Any article of political discussion which has been 

published in any newspaper or periodical in a 
foreign country may, if its source is acknowledged, 
be republished or translated in any newspaper or 
periodical in England. Other articles so published 
may be republished or translated, unless the author 
has signified his intention of retaining his copyright 
and right of translation in some conspicuous part 
of the newspaper or periodical. If he has done so, 
his article will receive the same protection as books 
receive, without the necessity of observing the same 
formalities (§ 7 of Act 15 & 16 Vict. c. 12, the 
provisions of which are saved by the Act of 1886) ; 

right. EanfstaenglY. Empire Falaee^ (1894) 2 Ch. 1. See also Hanfstaengl 
y. Neumea, (1894) 3 Ch. 109, where it was held that the sketches in the 
Daily Graphic were not copies of plaintiff's pictures, within the meaning of 
sect. 1 of the Fine Arts Copyright Act, 1862. 



170 PRIVATE INTERNATIONAL LAW. 

C?HAP. VI. (f J J^j interests arising from or in connection with any 
work lawfully produced in the United Kingdom, 
subsisting or valuable at the date of any Order in 
Council, shall not be diminished by the terms of the 
Act of 1886 (§ 6). Thus the rights of a band- 
master who had bought for five shillings the right 
to perform a French polka before the date of the 
Order applying the convention to French subjects, 
were held to be excluded from the operation of the 
statute of 1886.^ The same restriction to the 
otherwise retrospective character of Orders in 
Council under the Berne Convention is to be found 
in the Protocol to the Franco-German treaty of 
1883, which contains the provision that dramatic 
and musico-dramatic works, which have been pub- 
licly performed in the original or in a translation 
before that treaty shall have come into force, shall 
only enjoy protection in the terms in which that 
was conceded by the treaties concluded previously 
with the individual States of Germany. But, sub- 
ject to such legislative restrictions, the effect of 
conventions of the kind here discussed, both in 
England and elsewhere, would appear to be, that 
the protection secured by the treaty will apply to 
works antecedently published.^ 

How far a 72. The question will still remain, By what law are 

foreign author ^ ^ ' */ 

possesses foreign authors to be governed who belong to a nation which 

EngSnd ^ has refused, like Eussia and the United States of America, to 

proWsfoM^of i^^^ ^^^ Berne Convention, with respect to works first pub- 

the Inter- lishcd by them (1) in a foreign country and (2) in England P 

Copyright So far as British Courts are concerned, the answer to the first 
Act of 188a. 

1 Moul v. Granings, (1891) 2 Q. B. 443. 

> Bar, { 347, pp. 750, 751, Gillespie's tranalatlon. 
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of these questions is simple enough ; but the answer to the 0^^-^- 
second is involved in some conflict of opinion. We have 
already seen that by the common law a work as soon as it is 
published loses its distinctively individual character of private 
property, and the author's exclusive rights are thenceforth 
lost. A foreigner, therefore, with respect to a work previously 
published in a foreign country, would derive no advantage 
by appealing to the common law in a British court. Nor, on 
the other hand, would the statute law prior to 1886, and so 
far as it is still existent, help him to obtain any redress in 
such a case. For as appears from the summary of that 
legislation given in Serjeant Stephen's Commentaries^^ it 
uniformly proceeds on that principle of reciprocity which, 
in common with most other nations, England has consistently 
followed, and which is still maintained in the legislation of 
1886 ; and where there was no such reciprocity between the 
nation to which the foreign author belonged and England as 
the statute law contemplates, the foreign author would be 
excluded by its express terms from appealing to it. But the 
matter would stand in a different light where the foreigner 
published a work for the first time in England. By the 
judgment in the case of Jeffreys v. Boosey already cited, a 
foreigner who by residence in England owes a temporary 
allegiance to the Crown, and who first publishes a work there, 
is an "author" within the meaning of 8 Anne, c. 19, no 
matter where his work was composed, or whether he came to 
England solely with a view to its publication. But if at the 
time of publication the foreign author is not in England, he 
is not deemed a person whom the statute meant to protect. 
In the subsequent case of Routledge v. Low^ which also went 
. up to the House of Lords, it was finally held that an alien 
friend who, during the time of his temporary residence in a 

» Vol. n., pp. 41, 42, ed. of 1868. 
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Oh^' VI' British colony, publishes, in the United Kingdom, a book of 
which he is the author, is, under 5 & 6 Vict. c. 45, entitled 
to the benefit of English copyright.^ Lord Oaims and Lord 
Westbury were of opinion, however, that the presence of the 
foreign author within British territory, at the time of publi- 
cation, which the judgment in Jeffreys v. Boosey had fourteen 
years before declared to be necessary, was immaterial. In 
this conflict of opinion in the highest tribunal the question 
as to the necessity of the author's presence on British soil at 
the time of a first publication in England cannot be said to 
be settled. 

AmOTican 73. As English authors mostly suffer from piratical pub- 

legielation on , . , , , , 

the subject lications of their works in the United States, it may be con- 

oopyng . y^j^j^j^^ j^ mention the most recent legislation in that country 
on the subject of copyright. As stated in the preceding 
paragraphs, the United States did not join the Berne Con- 
vention. But in March, 1891, an Act of Congress was passed 
whereby it is enacted that all authors shall have the sole right 
of publishing, copying, and dramatising their works on com- 
plying with certain conditions, the main one being that two 
copies of the book, or in the case of statuary, painting, &c., 
a photograph of the original, must be deposited with the 
Librarian of Congress. These copies must have been printed 
or the photograph reproduced from types set up or negatives made 
within the limits of the United States, A copyright so obtained 
lasts for the author's lifetime, and for a period of fourteen 
years after his death for the benefit of his widow and chil- 
dren. While it subsists it will be illegal to import into the 
United States any copies not made from type so set up, or 
negatives so made. In the case of books English translations 
of which alone have been copyrighted, this prohibition applies 

1 (1868), L. R. 3 H. of L., p. 100 ; -S'. C, 37 L. J. Ch. 464. 



IMMATERIAL RIGHTS. 173 

only to those translations, and not to the originals. This Act Cbat.YL. 
is also based on the principle of reciprocity, for sect. 13 
provides that the Act shall only apply to a citizen or subject of 
a foreign State or nation when such foreign State or nation 
permits to American citizens the benefit of copyright on sub- 
stantially the same basis as its own citizens, or when that 
foreign State or nation is a party to an international agree- 
ment which provides for reciprocity in the granting of copy- 
right, to which agreement (as in the case, for instance, of the 
Berne Convention) it is open to the United States to become 
a party. And as in England it is left to an Order of the 
Queen in Council to apply the provisions of the English Act 
upon Her Majesty being satisfied that the requisite conditions 
of reciprocity have been fulfilled by the foreign country with 
reference to which the Order is to be made, so in the United 
States the existence of the conditions prescribed by sect. 13 
are to be determined by a proclamation of the President. It 
wiU be observed from the above provisions that the copyright 
of a foreign author is practically restricted to copies of his 
book actually printed in the dominions of the United States. 

74. Upon general principle an inventor is as much entitled International 
to protection as the author of a literary or artistic work. An t^^^s 
invention is as much the product of one man's brain as a fat^rifhts. 
book or engraving is that of another's, and the author of the 
former is in point of equity as largely entitled to benefit 
from his skill and intelligence as that of the latter is from 
his. The outside public, too, is as greatly interested in 
encouraging the one class of intellectual achievements as the 
other. And the right which is, therefore, conceded to the 
inventor is analogous to that of the author of a literary or 
artistic work, distinguished by the same prohibitive character 
as the latter, and having the same object of securing him a 
fair share of reward for his skill while extending ihe use and 
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Qg^- VI. enjoyment of the invention for the benefit of the public at large. 
But it is said that there is this distinction between the two 
oases : that an invention is not capable of being marked by the 
same impress of individuality as that of a literary composition. 
Two persons may indeed, without any previous consultation, 
simultaneously write a book on the same subject, and the 
general ideas permeating their respective works may even be 
the same. But in the execution, in the collocation of the 
materials, and in the style of each production, there must be 
something to mark the individuality of the particular author, 
unless indeed the one is a mere plagiaristic imitation of the 
other. It is perfectly conceivable, however, that the dis- 
covery of the same invention may have occurred to two 
minds quite independently of each other. To entitle a 
person, therefore, to any right of prohibition against the 
public in use of what is claimed as an invention there must 
be some distinctive element of novelty about it. This right 
is called a Patent Eight, and as it is foimded on a grant 
from the sovereign authority in a particular State, its ambit 
obviously does not extend beyond the territorial limits of 
that authority.^ So jealously indeed was this principle for- 
merly maintained of regarding patents as mere creatures of 
the municipal law of the State which grants them, that it was 
judicially decided in France to be lawful for a Frenchman to 
make or counterfeit the subject of a patent granted by a 
foreign State. Gfrants securing patent rights have no doubt 
been extensively made in various countries for centuries past. 
Grotius^ mentions two granted by the States-General in 
connection with an invention in sawmills, bearing date 

^ The grant of letters patent by a foreign country is an act of State 
within 14 & 16 Vict. c. 99, s. 7, and is therefore provable by a copy of the 
letters patent, purporting to be sealed with the seal of such foreign State, 
without proof of the seal or signature, or judicial character of the person 
signing the same. Be Beits' Patent (1862), 1 Moor. P. 0. N. S. 49. 

• See Opiniotti of Orotius^ by D. P. De Bruyn, p. 116. 
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respectively the 16th August, 1630, and 16th March, 1632. CIhap.yi. 
But all such grants were strictly territorial, and received no 
international recognition. It was not until 1883 that a 
more liberal policy found favour, and that independent 
States came to see that the true interests of progress 
demanded a recognition at their hands of the application of 
the principle of comitas gentium to this subject also. Expe- 
rience has more than justified the notion that the practice of 
granting patents was helpful to the march of industry ; and 
it was generally acknowledged that the time had come when 
rights of this kind should be placed on an international 
footing. Accordingly, on the 20th March, 1883, a general 
Convention for the protection of industrial property was 
concluded at Paris by Belgiimi, Brazil, Spain, France, 
Guatemala, Italy, the Netherlands, Portugal, St. Salvador, 
and Switzerland, with a power reserved to other nations 
of joining it, under which England subsequently became a 
party on the 17th March, 1884. To give effect to this 
Convention the British Parliament enacted 46 & 47 Vict. 
0. 67,^ which, following the lines of the Convention, deals not 
only with patents, but also with the protection of industrial 
designs and trade-marks. Henceforth, therefore, patent 
rights secured by a foreigner under the Convention will be 
respected in England if application is made, in accordance 
with the formalities prescribed by the statute, within seven 
months after applying for a patent abroad, and the date of 
the patent is to be deemed to be that of the date of the 
application abroad, with the reservation that the patentee 
shall not be entitled to damages in a British court for 
infringements happening prior to the date of the actual 

I This Act was siibBeqaexitlj amended by 48 & 49 Vict. c. 63. The 
United States of America acceded to the Convention on the 30th July, 1887 ; 
and by Order in Council, of 12th July, 1887, sect. 103 of the Trade Marks 
Act, 1883, was, so far as regards trade-marks, applied to the United States. 
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^^^^^' ^^' acceptance in England of his complete specification. Any 
person, moreover, who hats applied for protection of an 
invention in any State with which the Queen has made 
arrangements for mutual protection will be entitled to a 
patent under the Act in priority to other applicants, and his 
invention is not to be deemed invalidated by any publica- 
tion or use of the same within the United Kingdom between 
the date of his application abroad and that of the date of 
the actual acceptance of his complete specification under the 
Act. Th^ 43rd section of the Act introduces an important 
limitation to the right of a patentee to prohibit the use by 
a foreign vessel in British waters of an invention covered by 
an existing British patent, as declared in Caldwell v. Van 
Vlissengen} It is now provided by that section that a foreign 
vessel of any such State as gives British vessels within its 
waters reciprocal protection for inventions similarly used 
there, shall not be prohibited by the existence of a British 
patent from using an invention for the purposes of her own 
navigation within British waters, nor shall the use of a 
foreign invention on board of such a vessel within these 
limits be prevented by such a patent, unless the invention in 
question is used for the manufacture of something which is 
intended to be sold in the United Kingdom or exported from 
it. But the Act is not intended to have operation in British 
possessions having an independent Legislature, although by 
sect. 104 it is made lawful for the Queen in Council to 
apply the provisions of sect. 103 (by which arrangements 
are authorized to be made with any foreign State for the 
mutual protection of inventions) if Her Majesty is satisfied 
that the Legislature of the possession concerned has made 
satisfactory provision for the protection of inventions. This 
further point has to be noticed in regard to the British 

1 (1861), 9 Hare, 416 ; S. C, 21 L. J. Oh. 97. 
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legislation of 1883, that, whereas the statutory law in most 0^^^!^ 
Continental nations (the Italian, French, Austrian, Belgian, 
and Prussian) has some provision making the duration of a 
patent for a foreign invention conditional on the subsistence 
of any patent right previously taken out in the foreign 
country, the English statute has, apparently designedly, 
omitted to adopt any limitation of the kind. 

75. Industrial designs and trade-marks are also, as we have Remedies for 
seen, dealt with by the Convention of Paris and by the of industeS 
English statute. The design, when registered as required by trade^marks 
the Act, is protected for a period of five years; but if a under (i) the 

, . . . p . . common law 

registered design is used m a foreign coimtry and is not used and (2) the 
in this country within six months of its registration under ^ ^ ^• 
the Act, the copyright in such design shall cease to exist. 
Foreign inventors of designs in States with which the Queen 
has made arrangements for mutual protection, may apply 
for registration within four months^ after application in the 
foreign State for protection, and the other provisions of § 103 
and those of § 104 of the Act apply to designs as well as to 
patents. The effect of registering a design, however, is only 
to prevent the application of that design to goods in this 
country, and the sale of goods in this country to which such 
a design shall have been applied. It cannot, therefore, 
operate to restrain even a British subject from using the 
registered design beyond the territorial limits to which the 
Act applies.^ To have extended by express language the 
prohibition to acts of subjects of this coimtry when abroad 
could not have been justified in principle, and would only 
have prejudiced such of them as had manufacturing establish- 

1 Of. In re Califomian Fig Syrup Co. (1888), 40 Ch. D. 620, where the 
application not having been made within the time required was rejected. 

» Fotter ^ Co, v. Braeo de Praia Frinting Co,, Ltd, (1891), 18 Ct. of Sess. 
Bep., 4th Ser., p. 511. 

B.I.L. N 
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Chap. VL ments abroad in their competition with foreigners, by sub- 
jecting them to' a prohibition which could have no effect 
against foreigners.^ The Act, however, does not. use such 
language, and the Scotch Court, in holding that it was not to 
be extended by implication to the case of British subjects 
-using the registered design abroad, acted in accordance with 
sound principle. In regard to trade-marks and trade-names, 
the right to use them does not rest upon statute law, although 
they are now, in an international sense, regulated by the 
same Act as deals with patents and designs. Fair and honest 
competition is imdoubtedly beneficial for trade, and is open 
to everyone. But, as was said by the learned Chief Justice 
(Sir J. H. De Villers) of the Supreme Court of South Africa, 
in a case 2 decided in that court in January, 1888, "no one 
has the right to take an undue and improper advantage by 
means of falsehoods, the effect of which is to benefit himself 
at the expense of another." It has accordingly long been 
held that when once a manufacturer has used a certain 
symbol in his trade to indicate where, by whom, and at what 
manufactory the article to which it is affixed was made, his 
right in its application becomes exclusive, and will be pro- 
tected by law.' So in the case of a fancy name. The prin- 
ci|)le is, as stated by the Master of the Eolls in Reddaway v. 
Banham^ that, if a man in any particular market has 
acquired the^right to the use of a fancy name for his goods, 
although he has no patent and no question of a trade-mark 
arises, another person cannot make use of that fancy name. 
And it would seem that the owner of a natural source 
of an article which nature manufactures is in the same 

^ Cf. Bar, } 356, p. 773, GiUespie's translation. 

* Combrinck ^ Co. v. J)e Koch, 6 Juta, 405, quoted in Opinions of GroHus, 
by D. P. De Bruyn, p. 123. 

8 Zeather Cloth Co., Ltd., v. American Leather Cloth Co., Ltd., 11 Jur. N. S, 
613. 

* (1896)1 Q.B. at page 291. 
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position as a manufacturer by the hands of his work- Chap. "VT. 
people.^ If a man, therefore, in order to deceive the public, 
avails himself without leave given of the same name, or 
of the same trade-name or symbol, as another to describe 
his goods, he is open to an action of damages at the instance 
of the person who has already used such name or symbol, 
and acquired a quasi'iight of property therein, as the first 
producer of the particular goods identified with a particular 
name, on the groimd of unfair competition, or what the 
French law calls concurrence dSlopale.^ But a man may call 
the goods he is selling by the name by which anyone want- 
ing to buy or sell the goods would in ordinary course call 
them in any market in which he wanted to buy or sell them, 
although in so doing he calls them by the name by which 
the person who complains has called his goods in a market, 
imtil in that market the name alone is taken to mean his 
goods alone.* This exclusive right in symbols or names 
which constitute trade-marks or trade-names is not peculiar 
to the common law of England. It is a right equally 
known to the laws of the United States,* of France, and 
other nations. ** The right," said Sir Robert Phillimore, 
delivering the judgment of the Privy Council, " to the ex- 
clusive use of a name in connection with a trade or business 
is familiar to our law, and any person using that name, after 
a relative right of this description has been acquired by 
another, is considered to have been guilty of a fraud, or at 

1 Per Fry, L. J., in JRe The ApolUnaria C<mpany^8 Trade-Marks, (1891) 2 Gh. 
186, at page 226. 

2 See Art. MCOCLXXXn., Code Civil. 

3 Per Lord Esher, M. R., in Beddatvay v. £anham, (1896) 1 Q. B. at page 
292. See also as to "fancy words" not being open to registration if 
merely descriptive, deceptive, or geographical, the very recent case of In re 
Denshah's Tbade-Mase (the Mazatvattee tea trade-mark), Weekly Notes, 
2nd Feb. 1895, page 19. 

* Marsh v. Billings, 7 Cush. (U.S.) 322. 

n2 
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Oa^p-yi* least of an invasion of another's right, and renders himself 
liable to an action, or to be restrained from the use of the 
name by an injunction."^ So also, in another case,' Lord 
Chancellor Cranworth described the right in the following 
terms : " Where the manufacturer has been in the habit 
of stamping his goods which he has manufactured with a 
particular stamp, mark, or brand, so that thereby people 
purchasing goods of that description know them to be his 
manufacture, no other manufacturer has the right to adopt 
the same mark. By doing so he would be substantially 
representing the goods to be of the manufacture of the 
manufacturer who had previously adopted the stamp or 
mark in question, and so would or might be depriving him 
of the profits he might have made by the sale of the goods 
which, ex hypothesis the purchaser intended to buy. The 
law considers this to be a wrong towards the person whose 
mark is thus assumed." The same doctrine was af&rmed 
in the well-known case of the Singer Manufacturing Co. v. 
Wilson^^ where it was laid down that when the first pro- 
ducer of an article has identified it with a particular name, 
whether his own or another, such name becomes a trade- 
mark, and cannot be adopted or employed by another 
person. The character of the right is, therefore, like that 
secured by a patent, prohibitive, and is based on the funda- 
mental principle that to tate an undue and improper 
advantage by means of deception and falsehood is not com- 
patible with honest trade and fair competition, which it 
should alone be the object of every civilized country to pro- 
tect and encourage. The law accordingly will prevent a 
person, by resorting to means of the above description, from 
attracting custom to himself which would otherwise flow to 

1 De Boulay v. De Boulay (1869), L. R. 2 P. 0. 441. 
» Seixo V. Frovezmde (1866), L. R. 1 Gh. App. 196. 
» (1877), 3 App. Oas. 376 ; 8. C, 47 L. J. Oh. 481. 
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another.^ This doctrine is well illustrated by two oases, one Chap. VI. 
of which was decided by the American Courts, and the 
other (already cited supra) by the Supreme Court of South 
Africa. In the former case, a coach proprietor, running -v 

carriages between a railway station and a town, was held 
to have no right falsely to hbld himself out as being 
in the employment of a particular hotel-keeper, by fixing to 
his carriages the name of the hotel, and as this was done to 
the detriment of the plaintiff, who alone was lawfully entitled 
to the privilege in question, it was a fraud on the plaintifE 
and a violation of his right, for which an action would lie 
without proof of actual or specific damage.^ In the South 
African case^ the question raised was whether a person who, by 
falsely and fraudulently representing himself to be the agent 
of a particular tradesman (in that case a firm of butchers of 
Cape Town), induces a third party to sell to him articles 
which have been offered for sale to such tradesman (who is 
known to be an extensive purchaser of such articles), is liable 
to an action at the suit of such tradesman ? The question 
was answered in the aflBrmative, and the learned Chief Justice 
(Sir J. H. de Villers) in delivering judgment drew an in- 
genious analogy in support of this view from the case of a 
vendor of goods fraudulently selling goods bearing a false 
trade-mark. " The liability of the seller," he observed, " is 
based upon the ground that it is a fraud on his part to attract 
to himself that course of trade or custom which, but for the 
false representation, would have flowed in the ordinary course 
to the tradesman or manufacturer who has established a repu- 
tation as a vendor of certain articles. But the reputation of 
being a liberal purchaser of cattle may be as valuable to a 

1 Cf. Collins Co. V. Browfii and Samey, Cohen (1867), 3 Kay & Johns. 423 ; 
Collins Co. V. Iteeves (1859), 28 L. J. Ch. 66. 
« Marsh V. Billings, 7 Gush. (U.S.) Rep. 322. 
3 ConUninck ^ Co. v. De Kock (1888), 6 Juta, 406. 
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Ohap. VI. butcher as ttiat of being a vendor of particular articles to a 
tradesman, and the damage done to a butcher requiring cattle 
for slaughter by the fraudulent representation of another that 
he is a purchaser on behalf of such butcher, may be as great 
as the damage done to a manufacturer by the infringements 
of his trade-name." The ratio decidendi in both cases pro- 
ceeds upon the principle above adverted to, that no one has 
the right to take an undue and improper advantage by means 
of falsehoods, the effect of which is to benefit himseU at the 
expense of another. And as most civilized nations now 
admit foreigners to an equaliiy with natives in regard to civil 
rights, an alien friend, and even an alien enemy,^ is SiS com- 
petent to institute, by the common law of England, a suit for 
an injunction restraining the defendant from an infringement 
of his rights of trade-mark in foreign goods and for damages 
for loss of profits as a native subject with respect to a similar 
infringement in the case of English goods. Thus where an 
alien friend manufactured, in his own country, goods which 
he distinguished by a peculiar trade-mark, and such goods 
had obtained considerable reputation both in his own country 
and in various other foreign countries, though it was not 
shown that any goods of this manufacture had ever been 
introduced or imported into England, it was held that he was 
intitled to an injunction against the defendant, who was in 
the habit of manufacturing in and selling in England goods 
similar in appearance, and with an exact copy of the plaintiff's 
peculiar trade-mark.^ So in another important case a similar 
injunction was granted to an American trading company, 
incorporated by the law of the State of Connecticut in the 
United States of America, restraining a Birmingham manu- 
fsrcturer from continuing the fraudulent use of the trade- 

1 See Phillimore, Vol. IV., § 580o. 

' CoUxM Co, Y. Broum; Samey, Cohen (1867), 3 Eay & Johns. Beps. 423. 
Cf, also Collins Co, y. Heeves (1859), 28 L. J. Gh. 56. 
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monks of the company, and for an aooount of the profits ^^^- V^- 
made by him from such nse.^ And the Transvaal High Court 
granted an injunction to the English firm of Eose and Co., 
the well-known manufacturers of lime juice cordial, against 
a trader of Johannesbiirg in the South African EepubKc, 
who made lime juice and sold it in bottles of Rose and Co., 
and in others of similar shape, which latter were labelled 
with an almost exact imitation of plaintiff's label. It was 
contended for the defendant that no Roman-Dutch authorities 
treated of the subject, that it was therefore not a common 
law right in South Africa, and that, in the absence of special 
legislation Rose and Co.'s trade-mark could not be recognised 
in the Transvaal. But the High Court (in August, 1891) 
held that such a right did exist, that Miller's representation 
was likely to mislead the public, and under these circum- 
stances granted the injunction prayed for.^ In all these cases 
the Court has acted on the principle affirmed in Collins Co, v. 
Cohen that "every subject of every country . . . has 
a right to apply . . .to have a fraudulent injury to his 
property arrested." It would seem, however, that if the 
foreign mark came into conflict with an existing mark used 
in England, the former by the common law had to give way 
to the latter, and the question whether one mark is sufficiently 
distinguishable from another or not was left for decision by 
the Judge according to the law of the forum and not by that 
of the law of the country to which the mark belongs.^ 
But this and the preceding question of a foreigner's 
right to sue for damages arising out of an infringement 
of his trade-mark are now somewhat .jdi|Eerently regulated 
by statute law. By sect. 77 of the/Act of 1883 (46 & 

1 PhiUimore, Vol. IV., § 680d. 

* Rose % Co, V. Miller^ quoted in Opinions of GrotiuSf by D. P. De Bruyn, 
p. 123. 
8 In re Farina (1879), 27 W. E. 466. 
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C^g^. VI. 47 Vict. c. 57) " a person shall not be entitled to institute 
any proceedings to prevent or to recover damages for the 
infringement of a trade-mark, unless, in the case of a 
trade-mark capable of being registered under this Act," it 
has been so registered. This section would seem to apply 
(1) to all trade-marks belonging to countries with which Her 
Majesty has made arrangements imder sect. 103, and (2) to 
all trade-marks belonging to other foreign coimtries which 
have the characteristics required for registration in England, 
since, imder sect. 62, any person, without distinction of 
country, may apply for registration. For the future, there- 
fore, to entitle a foreigner to sue in a British Court to 
prevent or to recover damages for the infringement of a trade- 
mark, he must have (1) registered his trade-mark in England, 
or (2) he must have duly applied to register his mark in one 
of the favoured countries, or (3) if he has not done so his 
mark must be one that is not capable of being registered 
under the English Act. Again, in regard to trade-marks 
registered in the country of origin, if such country is included 
in an Order of Council made by Her Majesty under the pro- 
visions of sect. 103 of the Act, the old view requiring that 
the capability of the trade-mark for registration should be 
determined by the law of the forum^ is now superseded by a 
proviso attached to sub-sect. 3 of sect. 103, which enacts that 
" in the case of trade-marks, any trade-mark, the registration 
of which has been duly applied for in the country of origin, 
may be registered imder this Act." In such cases the quali- 
fication prescribed by the foreign law is substituted for that 
required by the English Act. On the other hand, the cha- 
racter and extent of the remedy must be determined by the 
lex forif where that law does not expressly enact otherwise ; 
and it is immaterial that the foreigner's trade-mark enjoys a 
less complete protection in his own country.^ In conclusion 
1 Bar, § 368 (4), p. 781, Gillespie's translation. 
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it is to be noted that an injunction will be granted against Chap. VI. 
foreign manufacturers and their agents to prevent them from 
sending to England or to India, or to any country with which 
the person complaining has an established trade, goods bear- 
ing an imitation of a British trade-mark, fraudulently 
adopted by the foreign manufacturer.^ 

76. The assignment of immaterial rights, such as those of The asaign- 
copyright, or of a trade-name or a trade-mark, is subject to the immaterial 
same general principles of private international law which ^jeotto the 
have already been discussed in regard to the transference of same general 

" " , prmciples as 

other rights of property and the assumption of obKgations.^ regulate the 

A J* i.j.*j j-ji transfer of 

As an accessory of property, a trade-name or a trade-mark other rights. 

may be sold and transferred upon the sale and transfer of a 

man's business, or of the manufactory of the goods at which 

the trade-mark has been used to be fixed, and may thereafter 

be lawfully used by the purchaser.^ A purchaser may also, 

as the proprietor of the trade- mark, apply to have the same* 

registered under the Act if it has not already been registered.* 

But it is to be observed that if the goods derive their increased 

value from the personal skill or ability of the adopter of the 

trade-mark, he cannot give other persons the right to affix his 

name or mark upon their goods, for the effect thereof would 

give them a right to practise fraud upon the public* Qrotius 

also draws a distinction between a patent granted in respect 

of a certain person and of an invention, and restricts the right 

of transfer to a patent of the latter description.® 

1 Sieffert v. Findlater (1878), L. R. 7 Ch. D. 801. 

2 Bar, § 340, p. 741, Gillespie's translation; Ibid, § 353, p. 768; § 356, 
p. 773. 

* Per Lord Oanworth, in Leather Cloth Co., Ltd, v. Ameriean Leather Cloth 
Co,, Ltd., 11 Jut. (N. S.) 513. 

4 46 & 47 Vict. o. 57, s. 62 (1). 

^ Per Lord Kingsdown, in Leather Cloth Co., Ltd, y. American Leather Cloth 
Co,, Ltd,, 11 Jut. (N. S.) 513. 

« Opinions, No. 11 (1), p. 115, De Bruyn's ed. 



186 



PRIVATE INTERNATIONAL LAW. 



Chap. VI. 

Inyasions of 
the rights of 
trade-mark 
are punish- 
able by the 
criminal law 
in some 
coiintrieB. 



77. Invasions of the right of trade-mark are also in some 
countries, as in England, made amenable to the criminal law. 
Thus, by sect. 2 of the Merchandise Marks Act, 1887 (60 & 51 
Vict. 0. 28), every person who forges a trade-mark, or sella, 
or has in his possession for sale, or for trade or manufacture, 
any goods marked with a forged trade-mark, or with a mark 
so closely resembling a trade-mark as to be calculated to 
deceive, shall be guilty of an ofEence against the Act, and 
shall be liable to the forfeiture of the " chattel, article, instru- 
ment, or thing, by means of, or in relation to, which the offence 
has been committed." And by sect. 16 (based on Art. X. 
of the Paris Convention) all goods liable to forfeiture under 
sect. 2 may be seized at the Custom House, and the same power 
of seizure may be exercised with respect to goods which are 
truly of foreign manufacture, but bearing a name or trade- 
mark which is the name or the trade-mark of a manufacturer, 
dealer, or trader in the United Kingdom, unless such name 
or trade-mark is accompanied by a definite indication of the 
country in which the goods are made. Inasmuch, however, 
as criminal laws are by their nature strictly territorial, and 
cannot affect the laws and rights of citizens of another 
country,^ the provisions of sect. 2 of the English Act would be 
confined, in their operation against foreigners, to acts done in. 
the territories to which the Act applies. But a person in one 
coimtry may abet the commission of an offence in another, 
and, accordingly, to meet such a contingency, sect. 11 provides 
that any person who, being within the United Kingdoniy pro- 
cures, &c., or is accessory to the commission, mthout the United 
Mngdomy of any act which, if committed in the United 
Kingdom, would be a misdemeanour under the Act, shall be 
guilty of that misdemeanour as a principal. This Act, ac- 
cordingly, completes the measures which British municipal 



» Per Grove, J., in O^den v. FoUiott (1790), 3 T. B. at p. 736. 
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legislation has introduced for the protection of trade-marks, Chap. VL 
and it must be admitted that it has gone as far in this direc- 
tion as could be possibly justified. Indeed, it is questionable 
whether the policy underlying sect. 11 is a sound one, even 
within the restricted limits of its provisions. It is certainly 
open to abuse by the large power it concedes to officers of 
Her Majesty's Customs to act upon their suspicions, and in 
its ultimate consequences it may damage importation even to 
a larger extent than a protective duty would do.^ But these 
are questions of policy with which Courts of justice have no 
concern. For them the voice of the Legislature is enough, 
and their duty lies in administering the law of their State as 
they actually find it, not as some of them, perhaps, might 
wish to see it. 

^ Cf. lihe criticifims of Bar on such legislation, § 361, p. 788, Gillespie's 
translation. 
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CHAPTEE VII. 

PROCEDURE, AND HEREIN OF FOREIGN JUDGMENTS AND 

LIS ALIBI PENDENS, 

Chap. VII. 78. The subject which has been reserved for the conclud- 
Nature of ^^^8 chapter of this treatise is that which refers to the law of 
*^d*^^t^^ process, or the procedure regulating actions in a court of 
justice. In no country can justice be effectively administered 
unless the conduct of its courts is regulated by certain specific 
rules. But as these rules are fixed mainly with reference to 
the local requirements, customs, and habits of the people 
and the constitution of the courts exercising judicial func- 
tions within the territorial area to which they are intended to 
apply, it is only natural that considerable diversity should be 
found to prevail between the rules of procedure followed in 
one country and those sanctioned by the laws of another. It 
may thus often happen that the success of a litigant party 
may depend upon the determination of the question whether 
the law of process of the State where an obligation was 
entered into, or that of the State where its enforcement is 
sought, is to govern the mode of trial. Suppose, for instance, 
the existence of the obligation which the plaintifE seeks to 
enforce is denied by the defendant. Here, before the plain- 
tiff can obtain any relief at the hands of the court in which 
the action is pending, he must prove the existence of the 
obligation to the satisfaction of that Court. But the lex fori 
may require written evidence as the only admissible proof of 
the particular obligation, whereas the law of procedure of the 
place where the contract out of which the obligation has 
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arisen was entered into may, in the like case, be satisfied Chap. Vll. 
with oral evidence. Now, the plaintifE may not be in a 
position to produce evidence of a character to satisfy the 
former rule, but he may have abundant and trustworthy 
evidence to satisfy the latter. By which law then is he to be 
governed ? Again, the rules of prescription or limitation of 
one country may be widely different from those of another, 
and the plaintiff's suit, if brought in the courts of State A. 
may be barred by the territorial law, whereas it would not be 
so barred if the kx loci contractus^ or the lex domicilii^ that is, 
the law of State B., were to apply. Here also the same 
question would arise, and the success of one party or the 
other would depend on the answer to it. It is plain, there- 
fore, that in an international view, there is no question which 
possesses greater practical importance than that which we 
shall now proceed to consider, namely. By what law a Court 
of justice is to be guided in the trial and disposal of a suit ? 

79. At the very threshold of this inquiry we are confronted Difficulty of 
with a rule which at first sight seems to solve the whole theeubjeS^ 
question we have set ourselves to consider. De his qiice perti- foj^^mers 

nent ad litis ordinationem. et inspicitur locus judicii. is the of any 

, . general or 

general rule which Bartolus propounds, and in accordance universal 
with this fundamental canon it is commonly said that matters 
which relate to the order of procedure, including therein not 
only the modes of proceeding in an action but the forms of 
remedies, are governed by the lexforiy^ while those touching 
the essentials of a right of action {quce spectant deciwria causes 
et litis decisionem) by the law regulating the obligation itself. 
A formulary of this kind is only calculated, however, to 
conceal the real difficulties which lie beneath the surface of so 
wide a generalization. It is not very easy, for instance, to 

^ Per Baron Parke in General Steam Navigation Co. y. QuilUm (1843), 11 M. 
k W. 894. 
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Chap. VIL gay offhand what matters are intended to be included among 
"""~'~"""~* the ordinatoria litis, which are determinable by the lex fori, 
and what among the decisoria litis, governed lege loci contractus 
or lege domicilii. For, as soon as we begin to define the 
matters which relate simply to the formalities of procedure, 
and to distinguish them from those which touch the essentials 
of a right of action, we realize the dilEculty which stiU lies in 
the path of those who have to apply the general rule, that 
procedure is governed by the law of the forum, in a practical 
sense. A process at law is composed of several' elements, and 
some of these not only deal with the jural relation itself, 
which is made the subject of a judicial contest in its aspect as 
the subject of an action, but they operate still further by con- 
trolling the efficacity of that relation, as the substantive 
foundation of a right, and even annihilating its very existence 
as such. It is difficult, for instance, to understand on the one 
hand that a substantive jural relation is submitted to the 
operation of the law of the Court which is charged with the 
process, only in so far as the provisions of that law on the 
matter of procedure are concerned, but that it is not sub- 
mitted to any rules that may be found in that law dealing 
with the relation apart from its aspect as the subject of an 
action,^ when, on the other hand, by the operation of the 

* Bar, § 388, p. 846, Gillespie's translation. So Rocco says, it is a firm 
and settled principle of international jurispradence, that rights duly acquired 
in one State should not be subject to defeasance in another State (cap. xi.). 
And Fiore argues, following ^avig^ny (VIII., § 374), that since the juridical 
yalue of an obligation consists in the rights which the creditor acquires to 
compel the debtor to perform it, so the existence and nature of the action 
ought to be strictly regarded as connected with the vineulvtm Juris, and not 
made to depend except upon the same law which regulates the obligation. 
It is inconsistent, he says, to hold that the substance and validity of the 
obligation ought to depend upon one law, and the admissibility of an action 
or of a peremptory exception upon another law. It is only exceptions 
founded on the law of procedure that ought to be properly governed by the 
law of the place where the action is brought (I., § 163, p. 79). But here, 
again, arises the difficulty noticed in the text: What are M^^ exceptions, and 
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law of the Court regulating the limitation of actions, the Chap. VII. 
relation itself may be practically extinguished; or, again, 
by reason of a law of the Court imposing a condition 
precedent to the recognition of the relation as the subject 
of an action, namely, that it should be evidenced by writing, 
the validity of the relation as such, although unimpeachable 
by the law properly applicable to it, may be called into 
question and pronounced non-existent. It is for this reason 
that some jurists, like Eocco,^ contend that a foreign tribunal 
which has to enforce the contract, ought not to reject a species 
of evidence which the law of the place of the contract would 
have admitted. It is impossible, therefore, to be satisfied 
with the bare statement of a general rule, that procedure is 
governed by the lex foriy without some further amplification 
indicating the various elements which are to be deemed in- 
cluded in the term "procedure." Foelix,^ for instance — 
supported, as Phillimore says,^ "by the highest French 
judicial authorities " — contends that the question as to the 
admissibility of oral evidence to sustain or impeach an 
obligation, is one that does not properly relate to the/orw^ 
de ^rodder. But the contrary view is clearly that of the 
English Courts. Again, there is doubt whether the question 
in whose name an action is to be brought is one that affects 
title or merely the form of the remedy.* In the former view 
the law which created it would govern, while in the latter the 
kxfori would be the proper law to apply. "We have already 

by what hard and fast rule are they to be defined P Among the former class 
Fiore would include the exceptio non numerate peeunia ; the exeeptio exeuraimis, 
and the exeeptio doli (I., { 154, p. 180}. 

* Loe. eit, 
« § 233. 

» Vol. IV., § 917. 

* Of. Story, Conjlict of Lawt, § 665 ; Trimbey v. Vignier (1834), 1 Bing. N. 
0. 161 ; Bradlaugh v. De Sin (1868), L. R. 3 C. P. 538, and L. R. 6 C. P. 
473 ; and Alivon v. Fumival (1834), 1 0. M. & R. 277. 
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Chap. VTI. gg^^ i j^q^ ^j^jg question arose before the Judicature Acts in 
regard to the assignment of a chose in action^ and to state the 
proposition in the way Mr. Westlake does, that the lex fori 
determines in what name an action must be brought, so far as 
that question can be separated from the qmstion of the title sued 
on^ is to leave the real difficulty unsolved. The crux of 
the whole question lies precisely in the qualification which 
Mr. Westlake tacks on to the rule, for it is by no means easy 
to distinguish between the name in which the action must be 
brought, from the title on which it depends. Take, for 
instance, a cajse ^ which has actually occurred, where two out 
of three syndics of a French bankrupt sued, in accordance 
with French law, in England, on a chose in action of the 
bankrupt, without joining the third. By the English law it 
was contended they could not do so. In this conflict, the 
question whether the two plaintiffs could sue in their own 
names alone wajs one which could not be decided without 
reference to their title to do so. Baron Parke, in answering 
the question in the affirmative, did so expressly with reference 
to the French law, according to which syndics of a bankrupt 
act as mandatories, or agents, for the creditors, the whole, or 
any two, or one of them having the power to sue for and 
recover the debts in their own names. " This is a peculiar 
right of action," said the learned Baron, " created by the laic 
of that country y and we think it may be, by the comity of 
nations, enforced in this, as much as the right of foreign 
assignees or curators, or foreign corporations, appointed or 
created in a different way from that which the law of this 
country requires." So in the case of an assignment of a bill 
of exchange, the question whether the assignee can sue in his 
own name depends on the validity of the title created by the 

1 Ante, § 63, p. 91. 

3 § 342, p. 361, 3rd ed. 

> Aliwm Y. Fwmival (1834), 1 C. M. & B. 277. 
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assignment in his favour, and this question is certainly not Chj^. VII, 

one that the Court in which the action is brought can claim ^ 

to decide according to its own law if the assignment occurred 

at a place where a different law prevailed. And so in the 

case of a plaintiff in an action generally, the question of his. 

locus standi as such is so intimately involved in the question. 

of his title to demand relief against the defendant, that it is 

almost indistinguishable from the latter. On the other hand, 

as regards liability to be sued, we have to bear in mind, at 

the outset, that no person can be made liable by the lex fori 

who would not be so liable by the law which governs the 

nature and character of the act, or of the contract in respect 

of which the action is brought. As the Roman law expressed 

the principle. Debitor intelligitur is a quo invito exigi pecunia 

potest : he is deemed a debtor who can be compelled to pay.^ 

And this compulsion must depend on the law which regulates 

the obligation. Thus, where a defendant, an acting director. 

and shareholder of a French company, was sued for injury 

done to the plaintiff's ship on the high seas, by a vessel of 

which he (the defendant) was alleged to be the owner, and 

the defence was substantially a denial that the defendant was 

personally or individually liable at all by the French law, 

Baron Parke said : " If the defendant was not liable for the acts 

of the master by that law which is to govern the case, he has a 

good defence to the action. For the defendant, it is contended 

that the plea means to aver that by the law of France he was 

not liable for those acts, but that a body established by the 

French law, and analogous to an English corporation, were 

the proprietors of the vessel, and alone liable for the acts of 

the master. . . , If such be the true construction of the plea, 

we are all strongly inclined to think that there is a good defence. 

to. the action. "2 But the mere non-joinder of the other 

^ Big, 50, 16, 108. * General Steam Navigation Co. v. 

Ouillm (1843), 11 M. & W. 895 ; 8.C., 13 L. J. Exch. 168 

E.I.L. 
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CgAP. vn« members of an unincorporated firm, if the defendant is jointly 
liable with them^ will be immaterial if the law of the Court 
permits the action to be brought in this form.^ So that wlule 
the lex fori will regulate the mode in which an existing liability 
should be judicially constituted^^ the question whether the 
defendant is liable at a// must be decided according to the law 
governing the act or contract which gives rise to the action. 
Of course, this question is independent of the power of every 
State to place certain persons under special disabilities. Thus, 
alien enemies in British India can only sue with the permis- 
sion of the Governor-General in Council;^ and a foreign 
State is only allowed to do so when (a) it has been recognized 
by Her Majesty or the Governor-General in Council, and (b) 
the object of the suit is to enforce the private rights of the 
head or of the subjects of the foreign State.* Here the 
question is not in what name the action is to be brought, but 
whether the plaintiff is a person who is capable of invoking 
the remedial jurisdiction of the Court, a question which must 
be decided with reference to the law of the Court. These 
examples will suffice to show that it is not enough to say 
that in the law of procedure the lex fori shall exclusively rule. 
For many laws are only apparently rules of procedure, but, 
in reality, are rules of substantive law, or, at least, are so 
mainly.^ 

80. It is preferable, therefore, imder these circumstances, 
to avoid the dilemma of enunciating, or attempting to 
enunciate, in this matter a rule for general application, 
which, in practice, would only be found to be approximately 
correct, and to need explanations and dej&nitions which it 



Law of 

evidence is 
the lex fori 
which 
governs 
we Conrts. 



1 Bulloch V. Caird (1875), L. E. 10 Q. B. 276. 

* Per Lord Campbell, hiBmh of Austrakuia v. Mu (1851), 16 Q. B. 734. 
8 Sect. 430, Act XIV. of 1882. 

* Sect. 431 ibid. Of. as to English law, Hullett v. Jfiw^ of Spain (1828), 
1 D. & 01. 169 ; and Emperor of Austria v. Day (1862), 30 L. J. Oh. 690. 

^ Bar, § 390, p. 850, Gillespie's translation. 
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"would again be difficult to formulate without the admission 0^^^^^ 
of exceptions. It must suffice if certain matters are specified as 
clearly determinable by the law of ihe forum — ^at leajst, accord- 
ing to the doctrine of the English Courts — leaving other 
questions that may arise in practice to be settled by analogy, 
as far as it may be possible to do so, or with reference to the 
fundamental principles of the particular jurisprudence which 
has to deal with them. Thus, no one will doubt the reason- 
ableness of the proposition that no Court ought to be governed 
in conducting its inquiries into a matter of fact by the law 
of evidence of any other country except its own.^ " What 
evidence," said Lord Brougham, in a judgment which has 
already been quoted above,^ " the Courts of another country 
would receive, and what reject, is a question into which I 
cannot at all see the necessity of the Courts of any one 
country entering. Those principles which regulate the admis- 
sion of evidence are the rules by which the Courts of every 
country guide themselves in all their enquiries." ^ And in a 
later case, the same learned judge expressed himself as 
follows : " The law of evidence is the lex fori which governs 
the Courts. Whether a witness is competent or not ; whether 
a certain matter requires to be proved by writing or not; 
whether certain evidence proves a certain fact or not — ^that is 
to be determined by the law of the country where the question 
arises, and where the remedy is sought to be enforced, and 
where the Court sits to enforce it." * So also the question 
whether a payment is to be presumed or not must be deter- 
mined by the law of the country in which the remedy is 
sought. In like manner, whether a parol agreement is to be 
given up, or can be enforced, must be tried by the law of the 

1 Cf. Robertson Y. Burdekin (1843), 1 Ross' Comm. Ca. 818. 

2 Antey § 64, p. 129. 

3 Yates V. Thomson (1836), 3 CI. & Fin. 544. 

* Bain v. Whitehaven and Furmss Junction Raihoc^ (I860), 3 H. of L. 1. 

o2 
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QgAy. VIIv oountry where the law is set in motion to enforce the agreement, 
and so must all questions of the admissibility of evidence.^ 

The Uxfori 81. Again, since all statutes of limitation are statutes of 

time within repose,^ on the same principle that Lord Brougham ruled that 

action cMi be presumptions as to payment must be determined by the lex 

brought, or j^q^^^ ^j^q question whether a particular claim is time-barred or 

ftn 8>pp6fti 

filed. not must be equally determined by that law. It must 

obviously be left to each State to determine within what 
period its Courts shall be open to give relief in personal 
actions, either by way of original suit or by appeal to a 
higher Court, in cajse of an adverse decision by an inferior 
Court,' and statutory provisions of this kind must, therefore, 
be regarded as part of the stringent policy of the State, which 
must override all contrary provisions of the law of any other 
State. "A certain period," said Lord Hatherley, in Parch v. 
Bingham,'^ " is fixed by the statute, which binds everybody 
who comes to sue before this forum.^* The wisdom of the 
Legislature in one country may fix a longer or a shorter period 
for the enforcement of personal claims than may be deemed 
expedient in another. Thus, in India, there is no distinction 
between specialty and simple contract debts, while in England 
a longer period of limitation is allowed for the former than 
for the latter. Accordingly, where a suit was brought in 
England on a sealed bond executed in India, the action was 
held to be maintainable with reference to the limitation 
applicable to such instruments in England, although the 
debt had become time-barred by the law of India.^ So, 
on the other hand, in an old Indian case which was decided 
at a time when proceedings in the old Supreme Court of 

1 Per Lord Brougham in Don v. Lippmann (1837), 5 01. & Fin. 15. 
3 Burgundus also holds that prescription is akin to payment (TV. 28). 
8 Tulloch V. Eartley (1841), 1 Y. & C. Chan. 114 ; Lopez v. BursUm (1843), 
4 Moore, P. C. 300. 

* (1869), L. R. 4 Ch. 735. 

6 AUianee Bank of Simla v. Carey (1880), L. R. 5 C. P. D. 429. 
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Calcutta were governed by the English Statute of Limitations, Chap. VII. 
it was held by the Privy Council that in applying the 
English statute in a case in which the parties were Gentoos 
and the action was founded on contract, the Supreme Court 
did not violate the provisions of its charter requiring that the 
Gentoo laws of contract should be observed between Gentoos.^ 
In both cases the law of the forum was held to determine the 
question of limitation, quite irrespective of the law of the 
place of contract or the nationality of the parties. And so 
thoroughly established is this principle in English jurispru- 
dence, that even where a foreign judgment has pronounced a 
claim to be barred by its local law, this fact offers no bar to a 
similar action being maintained in England if the law there 
allows a longer period, and such period is still unex- 
pired.^ How far such a doctrine could be maintained in 
a British court in India, in a case similar to the one just 
mentioned, may be open to some doubt with reference to 
the special provisions of sect. 13 of the Code of Civil Proce- 
dure of 1882, which enacts that the final determination by 
any Court of competent jurisdiction of ani/ issue arising 
in a case shall not be open to contest in any subsequent 
suit between the same parties or their representatives in 
interest. A foreign court properly seised of the suit would 
certainly fall (as the High Court of Bombay has held)^ 
within the category of " ant/ competent court," and having 
finally determined an issue as to whether the claim was 
" time-barred," it might be open to contention that the 
decision on that issue was operative under the section extra- 
territorially, and within British India, as res jtidicata. But' 
the more correct view would probably be that the question of 
the foreign limitation was alone res judicata^ and that the 
British Court would have to determine for itself whether 

1 Euekmahoye v. Mottiehand (1863), 6 Moore, Ind. App. 234. 

2 Harris v. Quine (1869), L. R. 4 Q. B. 663 ; 8, C, 33 L. J. Q. B. 331. 
» Bababhat v. Narharhhat, I. L. R. 13 Bomb. 224. 
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Chap. VIL the suit was nevertheless within limitation according to 
the law of British India. It must be also added that the 
Continental view as to the application of the Ux fori in 
questions of prescription or limitation of actions is generally 
opposed to the English doctrine above stated. On the other 
hand, the greatest discord prevails amongst foreign writers 
as to the true theory to be appUed if that of the lex fon is 
rejected. Thus, according to the French writer Fcelix,^ the 
theory which is the best established, and adopted also by the 
Douay and Paris Courts (and by the German Imperial Court 
at Leipsic),^ is that which holds that the lex loci contractus j or 
the law of the place where the contract was made, should 
rule. But this theory is severely handled by Bar,* and is as 
unsound as that advocated by Pothier,* that the law of the 
creditor's domicil should rule. Fiore^ thinks that the more 
reajsonable doctrine is to hold that in personal obligations 
the law which governs the obligation ought to prevail in 
regulating the prescription of an action to enforce it, and 
this is the ruling theory in German science and practice.^ 
It would seem, therefore, according as the place of execution 
or the place of performance of the obligation is held to 
regulate it, so is the one place or the other assumed as regu- 
lative of prescription. In connection, however, with the 
general rule recognised by the English Courts, it is necessary 
to sound a note of warning not to push the rule beyond its 
legitimate limits. The policy of the English statutes of 
limitation must, for example, be kept in mind. That policy 
is not to actively aid suitors in personal actions to recover 

1 Vol. I., § 100, p. 241. But cf. Journal de Marseille, 1866, 1, 36; 1867, 
1, 116, as to the doctrine adopted by the Marseilles Court, which adopts the 
law of the place of performance of the obligation. 

2 In the case of Eervey v. Engelbert^ 6th March, 1877. 

3 § 279, p. 618, Gillespie's translation. 

^ BeU Freseription, No. 261. See also Fiore, Vol. I., § 169, p. 182. 
« Vol. I., § 165, p. 186, foUowing Savigny, Vol. VIII. p. 271. 
« Bar, { 279, p. 615, Gillespie's translation. 
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stale claims after a oertain period. But the remedy alone is Chap. VII. 
refused after that period has expired. The statute does not 
profess to extinguish the right out of which the claim springs, 
and it may be possible for it to receive recognition in various 
ways, though it cannot form the basis of a suit. Accordingly 
it has been held that the right may subsist as to preserve a 
lien on the goods of the debtor,^ and as to supply the neces- 
sary condition for a new promise to pay the barred debt.^ 
So also a creditor in an administration suit was allowed to 
retain, without bringing into hotchpot, the proceeds of a 
foreign attachment on foreign assets for another debt, being 
a debt barred by the English statute but not by the foreign 
law.^ 

82. The distinction just adverted to between the mere loss But a foreign 

of a remedy and the extinguishment of the right itself serves tation may 

also to explain why in some cases an English Court will give ^^©xi^- 

efiPect to a f oreim law of Kmitation and not in others. We guishes the 

f ^ ^ rtffht of action 

have seen, for instance, in the case of the Alliance Bank of and not 

Simla V. Carey (quoted supra) ^ that a claim barred by the ^mdj. 

Indian law was allowed to be enforced in an English court. 

But the Indian, like the English, law only barred the 

remedy and did not extinguish the right, and hence, as 

there was still a subsisting right, the action to enforce it was 

rightly governed by the law of the forum where it was 

brought. In a case, however, where the nght itself is 

extinguished by the foreign law {e,g,^ by the Prussian Land 

Recht),* and not merely the remedy to enforce it by suity the 

1 Spears v. Hartley (1800), 3 Esp. 81, 82; HiggintY, Scott (1831), 2 B. & 
Ad. 413. So the Boman law said, remanet propter pignua naturalis obligatxo : 
Dig. XXXVI. 1, 59, and Windscheid, Vol. I., § 226, pp. 721, 722. 

' Sect. 25 of the Indian Contract Act. 

^ In re Bowes, Strathmore v. Vane (1889), W. N. p. 53. 

* Bae AUgemeine Land-Recht, I. 6, } 64 : " If a person omits to bring his 
action of damages for wrong suffered, except in the case of a contract, within 
three years after the notice of the claim, and the persons responsible to him 
are within his knowledge, he loses his right," 



200 



PRIVATE INTERNATIONAL LAW, 



^^^^^•^^' question assumes a very different form. The better opinion 
would seem to be that there is here no obligation remaining 
upon "which an .action can be founded anywhere, either inforo 
contracts or in foro domicilii^ and consequently the plaintiff 
is barred in limine^ and cannot appeal to the law of the 
forum, which can only properly help him to realise an 
existing right, and has no scope for its own operation when 
by the law governing the contract the right itself has ceased 
to exist, for, in such a case, there is nothing left to be 
enforced, and the law of process is not brought into play.^ 
In such a case, on principle, the rule of the older Jurists 
would be best applicable — that this kind of extinctive 
prescription pertinet ad dedsionem litisy non ad ordinationeni 
causes. But actual judicial authority in England and 
the United States has not hitherto gone beyond recog- 
nising the effect of a foreign law of limitation, even in 
the case here contemplated, except under an important 
condition. To constitute a bar to an action in an English 
oourt,^ or in a court of the United States,^ it must appear 
. that the statutes of limitation of the State whose law governs 
the obligation generally, have absolutely extinguished the 
right, and that the parties have been resident during the whole 
time that this law allotced for the action to be brought within its 
territorial jurisdiction. The proposition in this form was ap- 

1 Cf. Ellis V. MeSenry {\%1\)y L. R. 6 C. P. 228, where the question as to 
what amounts to a discharge of a foreign cause of action is elaborately dis. 
cussed. ** There is no doubt," said Bovill, C. J., ** that a debt or liability 
arising in any country may be discharged by the laws of that country, and 
that such a discharge, if it extinguishes the debt or liability , and does not merely 
interfere with the remedies or course of procedure to enforce it, will be an effectual 
answer to the^claim, not only in the courts of that country, but in every 
other country, ii This is the law of England, and is a principle of private 
international law adopted in other countries." 

» Of. Burge, Vol. III., pp. 883, 884. 

^ Story's Confliet of Laws, § 582 ; Wharton, § 538 ; Toumsend v. Jemison, 
18 Cur. Rep. 201, 202 ; S. C.9 How. 419 ; Shelby v. Ow/^ 11 Wheaton, 361 ; 
Brent v. Chapnan, 5 Oranch's Heps. 368. 
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proved of by the Court of Common Pleas in Huher v. Steiner,^ Chap. VII. 
and in Don v. Lippmami,^ Lord Brougham alluded to it in 
the following terms : " There is no occasion," he said, " with 
ia view to the decision in this case, to question the doctrine 
laid down by Dr. Story in his able work on the Conflict of 
Laws, and approved of by the Court of Common Pleas in 
Huher v. Steiner, that if the lex loci contractiis makes the obli- 
gation wholly void after a certain time, and if the parties 
have resided within the jurisdiction during the whole of that 
period, it may be taken as the guide of the Court where the 
action is brought." The condition requiring the continued 
residence of the parties within the jurisdiction of the State 
in which \hQ forum contractus lies during the whole period that 
time is running by that law, may be supported on the prin- 
ciple that bona fides requires that a creditor who has thus by 
want of diligence actually lost his right by the law which 
governed the obligation, and which must be looked on as 
impliedly incorporated with it, should not be entitled to derive 
any advantage in the prosecution of his suit by a simple change 
of domicile on the part of his debtor subsequent to the extinction 
of his right. On the other hand, if before that period has 
expired the debtor has left the jurisdiction, taking his 
property with him, and has acquired a domicil elsewhere, it 
seems reasonable enough to hold — although Bar thinks other- 
wise ^ — that the creditor should be able to appeal to the law of 
the actual /orw»a for the prosecution of a still subsisting right 
which he can no longer enforce, in consequence of the change 
of domicil, in foro contracids. By the change of domicil the 
debtor has put an end to the jurisdiction of that forum for 
purposes of the law of process. But as the right of action 
against him still subsists, the period within which it must be 
enforced can only be governed, in accordance with the general 

1 (1836), 2 Bing. N. C. 202. 

2 (1837), 5 CI. & Fin. 1. 

3 Bar, § 281, note 23, p. 621, Gillespie's translation. 
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Obap.YIL role widck here is not displaced by the operation of any other 
law the recognition of which bona fides requires, by the law 
which ordinarily regulates the mode of realising a remedy, 
that is to say, by the law of the Court where the action is 
brought. This view has, however, been subjected to some 
hostile criticism, which will presently be noticed. Meantime 
this seems the proper place to refer to a somewhat novel rule 
which Bar laid down in the first edition of his work on Private 
International Law as the proper one to meet such a case, where, 
as supposed, a debtor changes his domicil while the period of 
limitation has not yet run out. In such a case he thought 
" there would require to be a proportional calculation of the 
different periods." So that if, for example, the period of 
limitation had run half its course according to the law of the 
earlier domicil, it should be held to be half run by the law of 
the subsequent domicil.^ But this was a mere arbitrary 
device to meet a difficulty which had no sound basis of 
reason to recommend it, wlule the practical difficulties of 
applying such a doctrine added a further and fatal objection 
to its adoption, which induced the author himself to abandon 
it in his second edition in favour of the theory recommended 
by another Q-erman jurist (Ghawein), according to which the 
debtor may appeal to the law of prescription of his former 
domicil, or to that of his subsequent domicil, whichever is 
more to his advantage.^ The simplicity of this rule is 
certainly in its favour, but the other rule also, which, as we 
have seen, has the high authority of Story and Lord 
Brougham to recommend it, is equally simple of application, 
and it is not easy to discover how it can be said to be illogical, 
as Bar thinks it is.^ But it must be added that two such 
emiuent authorities as Dr. Phillimore and the learned editor 
of the English " Leading Cases," are not prepared to accept 

^ { 281, p. 621, Gillespie's translation. 

* Yerjahrimg imd gesetzlieh^ BefrUtungy Part I., p. 202, Leipzig, 1880. 

3 § 281, note 23, p. 621, Gillespie's translation. 
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the English and American doctrine without a certain modifi- 
cation. Phillimore, for instance, thinks that " perhaps upon 
a fuller and further consideration it may be found that the 
residence of the parties subsequent to the making of the contract, 
cannot really affect the true question, namely, whether an 
extinctive prescription, at least, incident to the law of the place 
of the fulfilment of the obligation be not a matter which 
concerns the nature and essence of the obligation itself, 
whether it was not a condition provisionally contemplated by 
the parties at the time when the obligation was incurred." ^ 
And the editor of the "Leading Cases" criticises the doctrine 
as follows : " Supposing," he says, " the law of a foreign 
country to be that a contract is, after a certain time, to be 
deemed absolutely extinguished, it seems not quite reasonable 
to say that the removal of the parties out of the jurisdiction 
while that time is running, should authorize the Courts of 
this country to consider it w esse after the period prefixed. 
The authorities establish that the law of the country where 
the contract is made must govern it, and must be looked on 
as impliedly incorporated with it. Now, if the contract had 
contained a,propiso that it should be absolutely void, if not 
enforced within a certain time, no doubt the English Courts 
would hold it void after the expiration of that time. But 
what difference can it make that such proviso is implied from 
the law of the country where the contract was made, instead 
of being expressed in terms P Is it not in both cases equally 
part of the contract P If, indeed, the rule of the foreign 
law be, that the contract shall, after the lapse of a certain 
time, become void, provided that the parties to it continue to 
reside all that time in the same country, the arrival of the 
period prefixed, or its avoidance, will depend on the contin- 
gency of their abstaining from absenting themselves, and, if 
they leave the coimtry, never will arrive at all ; and this is, 

1 Private Inter, Law, Vol. IV., § 804. 



CHi.P. VII. 



204 PRIVATE INTERNATIONAL LAW. 

Chap. VII. perhaps, what Judge Story intends by the words, * that the 
parties are resident within the jurisdiction all that period, so 
that it has actually operated upon the case,^ For if the law be 
so framed as to operate upon the case without such residence, 
the qualification appears to be inapplicable." ^ Ordinarily, 
however, laws respecting the limitation of actions do not 
operate extraterritorially, and hence it is that the English 
Statute of Limitations is no bar to a party, whether he be a 
subject of the realm or a foreigner, who was not in England 
at the time the cause of action occurred, and who continues 
resident abroad.^ It results from this principle that the 
debtor, by removing himself out of the jurisdiction of 
such a law before he has obtained a complete discharge 
under it, can no longer appeal to it, and thereby give it 
an extraterritorial effect when he has placed himself 
under a new jurisdiction the law of which still permits an 
action to be brought upon an obligation from which, up to 
the time of his entering that jurisdiction, he had not been 
validly discharged. And as to what is said about a contract 
containing a proviso^ that it should be absolutely void if not 
enforced within a certain time, it is no doubt open to parties 
to stipulate in certain contracts— as, for instance, in a contract 
of guarantee — that liability shall not extend imder them 
beyond a certain period. But it is, at least, open to grave 
doubt whether parties can, by contractual stipulations of the 
kind alluded to, create a law of limitation for themselves, 
applicable to breaches under the contract, diflEerent from that 
enacted by the general law of the land, which otherwise 
would bind them as well as all other persons living under 
its protection. And besides there is no real analogy between 

1 Vide note to Mostyn v. Fabrigat (1776), in Vol. I., p. 678, 9th edition. 

2 21 Jac. I. c. 16, s. 7. Cf . also sect. 13 of Act XV. of 1877 (The Indian 
Limitation Act) ; and see Atul Eisto Base v. Zyon ^ (7o., I. L. R. 14 Cal. 
467 ; and Maharaja Sir Fartab Singh v. Frovineial Bank of India, No. 72, 
Panj. Record for 1891. 
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the discharge of an obligation as provided by the parties in Chap. VIL 
terms of their contract, and the extinction of the same by 
the direct interposition of the law. At aU events, the weight 
of English and American authority is at present on the side 
of adhering to the qualification as to residence of the parties 
in the case of extinctive laws of limitation incident to the place 
of the contract or its fulfilment. In the case of suits relating 
to immoveables the English,^ like the Indian,^ statute ex- 
tinguishes the right after the prescribed period, and no other 
law, except the lex situSy would be applicable to such suits.* 
Consistently, moreover, with the doctrine applied by them in 
regard to the absolute extinction of obligations by a foreign 
prescription, the English Courts recognize a complete dis- 
charge obtained under a bankruptcy of the debtor in the 
special forum of the obligation — locus contractiis or solutionis^ 
or locus delicti commissi — as having a similar effect in 
England.^ 

83. Again, it is generally recognised that the method of Execution or 

execution of foreign decrees or judgments, or the means of compulsion 

compulsion available for their enforcement, must depend on gnf^^^^ 

the law of the place of execution.^ Nor will the exclusive obHgation 

governed by 
application of this law be affected by any regulation which UxfoH, 

the judgment may contain, or which the law of the State 

where the judgment was pronounced may prescribe. Thus 

the circumstance that imprisonment was not aDowed in civil 

actions by the lex loci contractus will not prevent resort being 

had to this remedial process if permitted by the law of the 

forum where execution is proceeding. The same principle 

applies in regard to the enforcement of contracts generally 

» 3 & 4 WiU. IV. 0. 27. 

2 Sect. 28, Act XV. of 1877 (The Indian limitation Act). 

8 Westlake, § 171, p. 194, and § 343, p. 362, 3rd ed. 

* Ibid., § 240, p. 281, 3rd ed. 

* Bar, § 451, p. 968, Gillespie's translation; Foote, p. 516, 2nd ed. ; 
Westlake, § 346, p. 362, 3rd ed. 
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<^g^' VIJ- in another country. In the absence of an express stipulation, 
the parties must be held to bind themselves generally, and to 
contemplate the possibility of enforcing it in another country. 
The breach of a contract cannot reasonably be supposed to 
be what the parties ordinarily contemplate, and, indeed, as 
Lord Brougham forcibly said in the leading case of Bon v. 
Lippmann^ (cited supra) ^ " Nothing could be more contrary to 
good faith. It is supposing that when men bind themselves 
to do a certain thing they are contemplating not doing it, 
and considering how the law will help them in the non- 
performance of a duty." They must, therefore, be presumed 
to intend to take the law as they find it when they come to 
enforce their contract. " The distinction," continued Lord 
Brougham, in the same case, " which exists as to the prin- 
ciple of applying the remedy, exists with even greater force 
as to the practice of the courts when the remedy is to be 
enforced. No one can say that, because the contract has 
been made abroad, the form of action known in the foreign 
court must be pursued in the courts where the contract is to 
be enforced, or the other preliminary proceedings of those 
courts must be adopted, or that the rules of pleading, or the 
curial practice of the foreign country, must necessarily be 
followed. . . . No one will contend in terms that foreign 
rules of evidence should guide us in such cases ; and yet it 
is not so easy to avoid that principle in practice if you once 
admit that, though the remedy is to be enforced in one 
country, it is to be enforced according to the laws which 
govern another country." But the case with which Lord 
Brougham was then concerned contained, as he was careful 
to point out, no express stipulations as to the nature of the 
remedy to be enforced under the contract. This is a matter 
which is no doubt subject to the control of the parties, who 
may certainly agree amongst themselves that the contract 

1 5 01. & Fin. at pp. 13, U. 
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sliall be enforced against the property, and not against the ^^^g^- ^^' 
person of the party making default — in other words, that 
there shall be no personal liability for the breach or non- 
fulfilment of the undertaking. The case of Melan v. Mtz» 
James^ was, in the opinion of the majority of the Court, 
one of this kind. There the contract was made in Prance, 
and the defendant being held to bail in England the question 
arose, whether the nature of the contract was such that it 
created a personal obligation, or only bound the defendant's 
property? The Court of Common Pleas (Heath, J., dis- 
senting) held that the latter was the right construction to 
put upon the contract with reference to the French law, and 
thereupon the bail-bond was ordered to be delivered up and 
cancelled on the defendant entering a common appearance. 
" If it appears," said Eyre, C. J., " that this contract creates 
no personal obligation, and that it could not be sued as such by 
the laws of France, there seems to be fair ground on which 
the Court may interpose, to prevent a proceeding so oppres- 
sive as a personal arrest in a foreign country at the com- 
mencement of a suit, in a case which, as far as we can judge 
at present, authorises no proceeding against the person in the 
country in which the transaction passed. If there could be 
none in France, in my opinion there can be none here. I can- 
not conceive that what is no personal obligation in the country 
in which it arises can ever be raised into a personal obligation 
by the laws of another. If it be a personal obligation there, it 
mtist be enforced here in the mode pointed out by the law of this 
country ; but what the nature of the obligation is must be deter- 
mined by the law of the country where it was entered into, and 
then this country will apply its own law to enfoi^ce it.^^^ Whether 
the particular facts of the case justified this decision has 



1 (1797), 1 B. & P. 141. 

« Of . also Talleyrand v. Boulanger (1797), 3 Vesey, 447 ; and Flaek v. 
Eohn (1820), IJ. & W. 405, 417, 418. 
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Oh^. vn» been seriously doubted ; ^ but on the assumption that the 
contract really created no personal liability, and, when pro- 
perly construed by the lex contracMs^ was only a mere hypo- 
thecation of property, the question was one which, in the 
language of Tindal, C.J.,^ maybe said to have related ad litis 
decisionem — that is, to the rights and merits of the contract, 
and not ad litis ordinationem^ or to matters affecting the remedy 
only. 
Proper law 84. The question whether the admissibility of a plea of 

^Sb^TOt- set off is to be determined by the lex fori as relating to pro- 
cedure, or by the lex loci contract&s as being a part of the 
original obligation, is not altogether free from conflicting 
authority.* But on principle it would seem that this is a 
proper case for the application of the lex fori^ for th^ plea is 
intimately connected with the mode of trial of the suit and 
the nature of the relief which the plaintifp is entitled to ask 
at the hands of the Court which is seised with the action, and 
this is the prevailing opinion on both sides of the Atlantic* 
In like manner the competency of a plea of compensation, 
as it is termed on the Continent, must be determined by the 
Court in accordance with its own law, in so far as it may fall 
to be repelled upon formal grounds of process, as, for instance, 
that both claims must be liquid. It clearly depends on the 
lex fori to regulate under what circumstances a plea of this 
kind can be legitimately raised. Thus by the Prussian law* 
no compensation can be pleaded against alimentary obliga- 
tions ; while in the older Eoman law the right of compensa- 

1 By Lord Ellenborough in Imlay v. Ellefsen (1802), 2 East, 466. See 
also De la Vega y. Vimna (1830), 1 B. & Ad. 284. 

2 In Huber v. Steiner (1836), 2 Scott, 304 ; 2 Bing. N. 0. 202, cited supra^ 
§62. 

» Of. MaefarlaneY. Mrris (1862), 2 B. & S. 783, with-4/fo«v. Kemble (1848), 
6 Moore, P. C. 314, and Rouquette v. Overmann (1875), L. R. 10 Q. B. 641, 
explaining latter decision. 

* Story, Confiiet of Lam, § 675, 7th ed. ; Westlake, § 346, p. 362, 3rd ed. ; 
Foote, p. 616, 2nd ed. 

5 Alleg. Land-Reeht, I. 16, §§ 366, 367. 
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tio was only admissible in the bonce fidei judicial and then Chap. VII. 
only if the claims made available had arisen ex eadem causd^ 
that is, from the same obligatory relation.^ According to the 
Indian law,^ a counterclaim can only be set off if it is for an 
ascertained sum of money, and the parties with respect to it 
fill the same character as they fill in the plaintiff's suit. It 
would seem, howeyer, that the right to plead set off or com- 
pensation may be controlled by contract, e.g., by express 
stipulation, just in the same way as the enforcement of 
personal liability may be similarly controlled, although 
sanctioned by the lex fan? 

85. Another matter which is undeniably regulated by the Lex fori 

.... ... . governs all 

kxfori is that relating to priorities in an administration suit, priorities in 

Indeed, if the rule were not so, a hopeless deadlock would tration suit] 

arise where there was a conflict between the laws applicable to e^^^epj ^ 

■*^* regard to 

rival debts : for, as Mr. Westlake observes,* if two debts were foreign 

assets 
contracted under different laws, and each by the law under 

which it was contracted would be prior to the other, how 

shall their order be determined if not by the law of the forum 

where they meet ? But it seems that if foreign assets are 

being judicially administered in England, the Court will 

apply them as the foreign representative should have done — 

that is, will assign to the creditors as against any particular 

assets that order of priority which is prescribed by the law 

imder the authority of which those assets were reduced into 

possession.* Strictly speaking, the jurisdiction of the Court 

in matters of administration is merely territorial, but if by 

^ See my Jurisprudence ^ p. 226, 2nd ed. 

» Sect, ill of Act XIV. of 1882. But cf. I. L. R. XI. Cal. 667 ; XVI. 
ibid. 711 ; and VII. Allah. 284. 

' Of. Bar, § 277, p- 612, Gillespie's translation. 

* Private Inter, Zaw^ § 110, p. 119, 3rd ed. ; and of. Story, Oonjliet of Laws ^ 
§§ 524, 525. 
. 5 Westlake, § 111, p. 120, Srd ed. 

R.I.L. P 
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Chap. VII. 



Law applic- 
able to 
auxiliaij 
proceedings 
taken in aid 
of a suit 
extraterri- 
torially. 



reason of the submission of the foreign administrator the 
Court is called upon to exercise a wider jurisdiction, it will 
respect the title to priority already acquired by any particular 
creditor by the law under which the administrator obtained 
possession of the asset in question. 

86. In the preceding paragraphs of this chapter we have 
dealt with matters of procedure which arise within the 
jurisdiction of the Court which is seised with the action. 
But a process at law consists of several steps, and some of 
these steps may have to be taken extraterritorially. It may 
be necessary, for instance, to cite a person or to examine a 
witness who is resident in another State, or to cause some 
inspection to be made in a different country, or to make a 
requisition upon another Court to give assistance. In such 
and the like isolated steps of procedure, the question will at 
times need decision by what law they are to be regulated : 
whether by the law of the place where they are carried out, 
or by that of the Court in which the action itself is pending ? 
The answer to this question depends on whejther the par- 
ticular step is required to be taken through some foreign 
magisterial or judicial agency, or by means of a commission 
issued to a private person. Whenever the former course is 
taken, the foreign Court, judge or functionary, in so f&r as 
the conduct of the auxiliary process is concerned, must follow 
the procedure of his own law, for it is to that law that he 
owes implicit obedience. Thus, the form of oath to be 
administered to witnesses examined abroad, and the drawing 
up or manner of recording their evidence, must be in accord- 
ance with the rules prevailing at the place where the particular 
judicial act takes place. Accordingly, what is recognized as 
correct and formal in that country, should be so recognized 
everywhere.^ In practice, however, a foreign Court pays due 

^ Savage y. ffutehinton (1853), 3 C. L. & Eq. Bepts., p. 368 ; Fhillimore, 
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regard to any reasonable suggestions made to it by a duly con- Chap, vil. 
fitituted tribunal of a friendly State, in so far as the same may 
not be expressly forbidden by, or contrary to, the stringent 
policy of its own law.^ Formerly, the practice in England 
and the United States was to employ private agency to carry 
out such commissions ; and, of course, it is always competent 
to the Court issuing such a commission to prescribe the pro- 
cedure by which the "private commissioner is to be guided.^ 
But the inconvenience of resorting to such agency lay in the 
want of power of a commissioner so appointed to compel the 
persons whose evidence was required to attend before him, 
or to produce documents whose inspection was desired. The 
statutes 1 Will. lY. c. 22 and 3 & 4 Vict. c. 105 accordingly 
empowered English Courts to address requisitions to foreign 
Courts for assistance, and since then the former practice has 
fallen into disuse, more especially as in some States laws 
exist which positively prohibit the administration of an oath, 
or the exercise of any judicial function by any persons other 
than those authorised by such laws to administer or exercise 
the same. Thus proceedings were actually taken in Ger- 
many in the year 1886 for offending against a law of this 
kind, against an English barrister who had been appointed 
to take evidence there on commission by the High Court of 
Justice in England. By a later statute^ the English Parlia- 
ment authorised its own Superior Courts to comply with the 
requisition of a foreign Court in aid of any civil or com- 



Vol. IV., §§ 913, 914; Wharton, § 752; Bar, { 392, p. 856, Gillespie's 
translation. 

1 Cf. mtehins V. Sitehim (1866), L. E. 1 P. & M. 153. 

2 Taylor on Evidence, § 513. 

» 19 & 20 Vict. c. 113, passed on the 29th July, 1866. By sect. 391c of 
Act XIV. of 1882 (the Indian Code of Civil Procedure) commissions issued 
by the Courts of any foreign country for the time being in alliance with Her 
Hajesty, are to be executed in the manner provided for by Ch. XXV. of 
the Act. 

p2 
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Chap. VII. meroial suit pending before it by ordering the examination 
upon oath, before any person or persons named in the order, 
of any witnesses within the jurisdiction of such Courts whose 
testimony the foreign Court might desire to obtain. A 
certificate of the Ambassador, Minister, or other diplomatic 
agent, or, in case there be no such agent, of the Consul- 
General or Consul of the foreign Power in whose Court the 
civil or commercial matter may be pending, setting forth that 
such Court has jurisdiction in the matter, and is desirous of 
obtaining the testimony of a certain witness or witnesses, 
is declared by the Act sufficient evidence in support of any 
application made under it. But in the absence of such a 
certificate, other evidence to the same effect may be admitted. 
Persons examined on oath imder the Act are to be deemed 
guUty of perjury if they wilfully and corruptly give any 
false evidence, but every person so examined has the right to 
refuse to answer questions tending to criminate himself, or 
other questions which a witness in any cause pending in the 
Court by which the order for examination is made would be 
entitled to refuse to answer; and no person shall be com- 
pelled to produce, under any such order, any writing or other 
document that he would not be compelled to produce at a 
trial of such a cause. 

But probative 87. Although where evidence is thus taken by a Court in 

Talue of evi- • . i t i . 

denoe taken one country in aid and at the request of a Court m another 

Sunt^must country, the form of oath, the manner of recording the 

b^ Cottrt^^ evidence, and the protection accorded against incriminatory 

trying the questions, are matters which are regulated secundum legem 

actusy that is, by the law of the country where the evidence 

is actually taken, the probative value of the evidence when 

taken must be determined by the Court in which the action 

is pending according to its own law.^ The German Civil: 

^ Cf. observations by Cockbum, C.J., in Dessilh v. FeU^ 40 L. T. Rep. 
423. 
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* 
Process Ordnung, however, goes somewhat further, and enaots . Chap. VII. 

(§ 334) that "if evidence taken by a foreign oflBcial eonfonns 
to the law recognized in the Court where the suit depends, no 
objection can be taken to it by reason of its defects according 
to the foreign law." This, says Bar,^ would make it incum- 
bent on a German judge to treat as valid an oath which was 
taken abroad in the form prescribed by the German Civil- 
Process Ordnung y and was absolutely null by the foreign law, 
imposing not an iota of criminal responsibility on the party 
who emitted it. The criticism seems sound, but there id 
reason to believe that an English Court would follow the 
rule laid down in the German statute.^ In regard, however, 
to the citation of parties outside the territorial jurisdiction of 
the Court issuing the same, all questions as to sufficiency of 
time allowed for appearance, or as to the form and contents 
of the citation, must be determined by tile law of the Court 
issuing the same. The reason for this is based on the power 
of that law to regulate and dispose of the suit which is 
properly within its cognizance, and the obligation of the 
parties to submit to it in regard to all matters relating to the 
mode of trial.^ 

88. The existing rules followed by the English Courts in Practice of 
reference to the service of writs or notices of writs out of cwtsin 
jurisdiction are as follows : — ^^^ of 

" Order. XL r. 1.— Service out of the jurisdiction of a writ -^dMoD* 
of summons may be allowed by the Court or a judge 
whenever — 

" (a) The whole subject-matter of the action is land 
situate within the jurisdiction (with or without 
rents or profits) ; or 

* § 394, note 23, p. 861, GiUespie's translatioii. 

2 Taylor on Evidence, § 612 ; and Deasilla v. FeU, cited 8upra, 

' Bar, § 391, pp. 862—54, Gillespie's translation. 
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Chap. VIL " (b) Any act, deed, will, contract, obligation, or liability 
a£Fecting land or hereditaments situate within the 
jurisdiction, is sought to be construed, rectified, set 
aside, or enforced in the action ;^ or 

" (c) Any relief is sought against any person domiciled or 
ordinarily resident within the jurisdiction ; or 

" (d) The action is for the administration of the personal 
estate of any deceased person who, at the time of 
his death, was domiciled within the jurisdiction ; or 
for the execution (as to property situate within the 
jurisdiction) of the trusts of any written instrument, 
of which the person to be served is a trustee, which 
ought to be executed according to the law of 
England; or 

" (e) The action is founded on any breach or alleged 
breach ^thin the jurisdiction of any contract, 
wherever made, which, according to the terms 
thereof, ought to be performed within the juris- 
diction, unless the defendant is domiciled or ordi- 
narily resident in Scotland or Ireland ;^ or 

" (f) Any injunction is sought as to anything to be done 
within the jurisdiction, or any nuisance within the 
jurisdiction is sought to be prevented or removed, 
whether damages are or are not also sought in 
respect thereof ;^ or 

^ Ad action to recover compensation for tenant right according to the 
custom of the country has been held to faU under this provision, Kaye v. 
Sutherland (1887), 20 Q. B. D. 147. But not an action for slander of title to 
land, Casey v. Amott (1876), 2 0. P. D. 24. 

2 When a judge is in doubt whether there has been a breach of contract 
-within the jurisdiction, the proper course is to make an order for service 
out of jurisdiction, at the same time imposing on the plaintiff the condition 
of recovering at the trial only the amount as to which it shall appear that 
service out of the jurisdiction was proper, Thomas v. Hamilton (1886), 17 
Q. B. D. 692. The question whether the contract ought to be performed 
within jurisdiction may be inferred from the nature of the contract, Eobey 
V. Snaefell Mining Co. (1887), 20 Q. B. 152. 

9 But the condition of granting service would no doubt be, that there was 
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" (g) Any person out of the jurisdiction is a necessary or Chap. vn. 
proper party to an action properly brought against 
some other person duly served within the jurisdio- 
tion/'i 

Except in so far as the above statutory rules permit a Court 
to do so, service out of the jurisdiction being an inter- 
ference with the ordinary course of law, is not allowable.^ 
By the Indian Code of Civil Procedure, a summons may be 
served on a defendant outside of British India through the 
post, if there be postal communication between such place 
and the place where the Court is situate.^ But in England 
Eule 6 of the Order above quoted prescribes that when the 
defendant is neither a British subject nor in British 
dominions, notice of the writ and not the writ itself is to be 
served upon him. Whence it follows that to justify the 
service out of jurisdiction of a tcrit the defendant must be a 
British subject ; while in the case of a foreigner it can only 
be served if he is within the British dominions, and a notice 
of the writ must be substituted if he be outside those 
dominions. Any service effected on a foreigner in violation 
of this rule is not a mere error of procedure or irregularity, 
but an absolute nullity, affecting all the subsequent pro- 
ceedings.* And such notices are to be given in the manner 
in which writs of summons are served (r. 7 of the same 

a reasonable prospect of any such injunction being capable of being enforced 
in England. Of. Tozier v. Hawkins (1885), 15 Q. B. D. 650. 

^ It is necessary that the party within jurisdiction should be served 
before an order for seryice out of jurisdiction can be made. Yorkshire 
Tannery Co. v. Eglington Chemical Co, (1884), 54 L. J. Oh. D. 81. 

« ReBusfield (1886), 32 Oh. D. 123; Re Maughan (1874), 22 W. R. 748; 
Re Brandon (1886), 34 W. R. 352; Re Anglo- Af Hem Steamship Co, (1886), 
32 Oh. D. 348. 

» Sects. 89—92, Act. XIV. of 1882. 

* Fowler v. Barstow (1881), 20 Oh. D. 246 ; Great Australian Co, v. Martin 
(1877), 6 Oh. D. 17 ; Fadley v. Camphausen (1878), 10 Oh. D. 550 ; Westman 
Y. Aktiehohget Ekmant Mekaniska Sniekare/abrik (1876), 1 Ex. D. 237, 
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Chap. VII. Order) — that is to say, whereyer practicable, in the manner 
in which personal service is made ; but if it appear to the 
Court or a judge that the plaintiff is from any cause unable 
to effect prompt personal service, the Court or judge may 
make such order for substituted or other service, or for the 
substitution for service of notice by advertisement or other- 
wise, as may seem just.^ 

Mode of 89. We have seen how frequently a Court in one country 

?or^^law. has to decide matters arising in a suit pending before it in 
accordance with the law of another country. But as a judge 
" has not organs to know and to deal with the text of the 
foreign law,"^ he must look for extraneous aid to other 
sources of information which may be available to him. The 
onus, however, is on the party who relies on. a foreign law 
to prove that it is different from the law of the land where 
the suit is pending.^ In Dalrympk v. DalrympU^^ Lord 
Stowell, having to decide, in accordance with the law of 
Scotland, summarised the sources of information that were 
open to him as follow. "The authorities," he said, "to 
which I shall have occasion to refer are of three classes : 
first, the opinions of learned professors given in the present 
or similar cases; secondly, the opinions of eminent writers 
as delivered in books of great legal credit and weight ; and 
thirdly, the certified adjudication of the tribunals of Scotland 
upon these subjects. I need only say that the last class 
stands highest in point of authority. Where private opinions, 
whether in books or writing, incline on one side and public 
decisions on the other, it will be the undoubted duty of the 

1 Order IX. (2) of 1883. 

2 Per Lord Brougham in The Sussex Peerage Case (1844), 11 01. &Fm. 
at p. 115. 

3 Brown v. Graeey (1821), Dow. & Ry. N. P. 41, note. Of. Bar, § 37, 
pp. 98—101, GiUespie's translation ; and sect. 137 of the Indian Negotiable 
Instruments Act, 1881. 

* (1811), 2 Hagg. Oonsist. at p. 81. 
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Court which has to weigh them, stare decisis.^^ The general Chap. vn. 
practice, however, is to examine a person who is an expert, 
or one who is peritm virtute officii in the knowledge of the 
foreign law in each case, because it is possible that the law 
may have changed since it was last expounded.^ The expert 
need not be a judge or a lawyer, but any person who is 
engaged in the performance of important and responsible 
duties in connection with which he is bound to make himself 
acquainted with the branch of law which is in question.^ 
Thus, a Persian Ambassador has been allowed to give 
evidence of Persian law, on his stating that members of the 
Persian diplomatic service wiere expected to be versed in law, 
and that there were no professional lawyers in Persia.' And 
in a more recent case the certificate of the Russian Ambas- 
sador was accepted as proof of the Russian law relating to 
the wills of the Russian Imperial family.* It is not, of 
course, to be supposed that the Court which has to form an 
opinion may not, vrith propriety, take upon itself to construe 
the words of a foreign law, and determine their application 
to the case in question, especially if there should be a 
variance or want of clearness in the testimony.* Thus, in 
Bremer v. Freeman^ the Judicial Committee of the Privy 
Council held itself at liberty to form an opinion on the 
articles cited from the Code Napoleon;® and in the case of 

1 Taylor on Evidenee, § 1042. 

2 Per Lord Langdale in The Sussex Peerage Case^ cited supra, at p. 134. 
Cf . sect. 46 of the Indian Evidence Act. As to what questions may be asked 
of experts under the Indian Act, see I. L. B. 9 Cal. 455. In India the 
Court, in addition to examining experts, may refer to books, printed or 
published under the authority of the Goyemment of the country, and con- 
taining a statement of the law. Sect. 38, Act. I. of 1872. 

3 In the Goods of Dost Ali Khan (1880), 6 P. D. 6. 

* Re Ttinee P. (?. Oldenburg (1884), 9 P. D. 234. 

« Per Lord Langdale in Nelson v. Bridport (1846), 8 Beav. 537. Of. also, 
Coneha y. Murrietta (1889), 40 Ch. D. 543. 

• (1867), 10 Moore, P. C. 306. 



218 PRIVATE INTERNATIONAL LAW. 

Chap. VII. Undo V. Belisario^ in which the evidence as to foreign law 
W6U8 not clear and positive, Lord Stowell thought that he 
should not transgress his duty if he looked beyond the 
evidence, but not farther than the evidence fairly led.^ 
Properly speaking, the evidence of witnesses skilled in the 
foreign law should not be confined to merely setting forth 
the contents of the written law, but to expound its effect and 
the state of law resulting from it. " The mere contents 
indeed," as Lord Denman observed in The Baron de Bodega 
Case,^ " might often mislead persons not familiar with the 
particular system of law : the witness is called upon to state 
what law does result from the instrument." And although, 
by virtue of two statutes passed in the years 1859 and 1861 
respectively, British Courts are empowered to ascertain 
what is the law of any foreign Court — ^English and Scotch 
Courts being considered as foreign to one another — by a 
direct requisition to such foreign Court, and this is now 
the more usual practice, it is still competent to examine 
witnesses as legal experts,^ or to refer the question by a 
judicial remit to a foreign legal authority, such as a pro- 
fessor of law.4 The former statute (22 & 23 Vict. c. 63) 
applies to cases where any Court within the British dominions 
requires information as to the law prevailing in any other 
part of the British dominions applicable to the facts of any 
given case. The other statute (24 & 25 Yict. c. 11) applies 
to oases where any Superior Court within the British dom- 
inions desires to ascertain the law of any foreign State with 
which Her Majesty shall have entered into a convention 
permitting a requisition for the purpose. The provisions in 
both statutes are substantially to the effect that, where it 

1 (1795), 1 Hagg. Consist. 216. 

2 (1844), 8 Q. B. Rep. 260. 

8 FamellY. Walter (1889), 16 Ct. of Sess. Eep., 4th Ser., 917. 
' * Goetz V. Adera (1874), 2 Ot. of Sess. Rep., 4th Ser., 160. 
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shall be the opinion of any Court as above described that Ohap. vn. 

it is necessaiy or expedient for the proper disposal of any 

action to ascertain what is the law applicable to the facts of 

the case as administered abroad, or in any part of Her 

Majesty's dominions other than that where the Court is 

situate, the Court may direct a case to be prepared and laid 

before one of the Supreme Courts in the foreign country or 

in the other part of the British dominions whose law is to 

be ascertained, in order that such Court may give an opinion 

upon it. There is this distinction, however, in the treatment 

of the reply in the two cases : in the case of an opinion 

obtained from any other Court in the British dominions, the 

Court making the remit is bound to apply the opinion in the 

same manner as if it had been pronounced by such Court 

itself upon a case reserved. (22 & 23 Vict. o. 63, s. 3.) 

But Her Majesty in Council or the House of Lords may 

adopt or reject such opinion of any Court whose judgments 

are respectively reviewable by them, as the same shall appear 

to them to be well founded or not in law. (Sect. 4.) On 

the other hand, in the case of a foreign Court, the Court 

making the remit may either re-remit the case for further 

consideration, or may make a fresh remit to any other 

Superior Court of the same country before proceeding to 

apply it. (24 Vict. c. 11, s. 2.) 

90. Another method by which Courts in one country Foreign 
afford auxiliary help to those of another is by giving effect towteeated 
to the final judgments pronounced by the latter. This prac- ^te™atioii- 
tice, with many local variations which a later jurisprudence 
has introduced, has an ancient history, which, like many 
other institutions of modem law, has to go back to Roman 
times to be properly understood. With the establishment of 
universal sovereignty, Koman tribunals, or tribunals exer- 
cising jurisdiction upon Roman principles, were formed in 
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. Chap. VII. remote parts of the world. And in order to cement that notion 
of a central authority which Eome dainled as the acknowledged 
mistress of other nations, it soon became a settled theory that 
judges should universally respect the ultimate decisions of 
each other. Indeed, even when the reality of Eoman political 
supremacy had dwindled into the shadow of a Holy Roman 
Empire, in which the majesty of territorial sovereignty was 
represented by a more or less effete Emperor with ambi- 
tious but unrecognised claims, and the spiritual by a Pope 
whose authority transcended every terrestrial basis, the 
universal influence which the principles of Roman law had 
formerly attained still survived in the daily practice of 
judicial tribunals. So that secular Courts, as weU as the judi- 
catories of the Church, felt boimd to support each other, 
seeing that the law they each administered was substantially 
identical, based alike on Roman law. But as independent 
States gradually consolidated their power, the notion of 
strictly territorial sovereignty gained increasing develop- 
ment, and with it the authority of judicial tribunals was 
more closely restricted to their own territorial jurisdic- 
tion. It is not easy, however, to uproot a practice which 
has had the sanction of centuries in support of it, and thus 
Courts continued to put in execution the judgments of 
foreign Courts oh redprocum utilitatem et ex comitate^ subject, 
of course, to the necessary proviso that such Courts had 
jurisdiction to decide the subject-matter, and that the inte- 
rests of their own State were not impaired by their doing 
so. Such, then, is the common genesis of the three pre- 
vailing theories which are known at the present day to the 
jurisprudence of modem Europe, and under some one form 
of which recognition is stiU accorded to foreign judgments. 
There is, in the first place, what may be called the Continental 
theory, according to which the foreign judgment is practically 
adopted and executed by the domestic Court as its own, con- 
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ceding to it what the French call " Vexicution parie^^ with the Chap. VII. 
modifications thereof requiring either (1) the formal requisition 
of the foreign Court (commismn rogatoire)^ or (2) the existence 
of reciprocal treaties to this effect. This theory was regarded 
as thoroughly established in proceedings in rem in England 
so far back as 1667 in the old Court of Admiralty, and is 
still the basis of the practice of the Admiralty Division of 
the High Court. It was accepted in the former year by 
Sir LeoHne Jenkins as " a ruled case that one judge must 
not refuse, upon letters of request, to execute the sentence of 
another foreign judge when the person or goods sentenced 
are within his jurisdiction, and, if he do, his superior must 
compel him to it, else it is sufl&oient ground for reprisals 
against the territory."^ The practice was said to be due to 
the fact that " all the Courts of Admiralty in Europe are 
governed by the civil law, and are to be assistant one to 
another, though the matter were not originally determinable 
in our Court of Admiralty."^ And so recently as 1879 Sir 
Robert Phillimore declared his duty, as a judge of the 
Admiralty Division of the High Court, to be "to act as 
auxiliary" to a Portuguese Court which had passed the 
original judgment, " and to complete the execution of justice 
which, owing to the departure of the ship, was necessarily 
left unfinished by that Court." " In other words," con- 
tinued the learned judge, "it is my duty to place the 
English Court in the position of the Portuguese Court after 
its sentence has been given against the defendants."^ This 
decision was, it is true, subsequently reversed on appeal, but 
only because it appeared that the Portuguese Court was not 
a court having admiralty jurisdiction, or jurisdiction equi- 

1 Wynn's Life of Jenkins, Vol. II., p. 762. 

2 Per Finch, afterwards Lord Nottingham, in arguing' Jurado v. Gregory 
(1670), 1 Ventris, 32. 

8 City of Mecca (1879), 5 P. D. 28, at p. 33. 
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Ohap. VII. Talent thereto, in proceedings on a maritime lien.* The 
same theory is partially recognised also by the Indian Code 
of Civil Procedure,^ which authorises the Qovemor-GFeneral 
in Council to notify, from time to time, the native States, 
the decrees of whose Courts shall be recognised by British 
Indian Courts as enjoying this privilege ; and all decrees 
of such Courts shall thereafter be enforced in British India 
as if they had been passed by a British Indian Court. 
Secondly y there is the theory more generally adopted by the 
English Courts — which is also as a general rule (subject to 
the special exemptions from it resulting from a notification by 
the Governor-General in Council of the kind already men- 
tioned) followed by British Indian Courts — ^which regards the 
foreign judgment as giving rise to an obligation on which an 
action can be maintained. It is thus enunciated by Baron 
Parke, whose dictum has been approved of and followed in 
later cases : " Where a Court of competent jurisdiction has 
adjudicated a certain sum to be due from one person to 
another, a legal obligation arises to pay that sum on which 
an action of debt to enforce the judgment may be main- 
tained." It is in this way that the judgments of foreign 
and colonial Courts are supported and enforced.^ It is said, 
by Blackburn, J.,* to rest upon " what is loosely called inter- 
national comity," a comity wsw exigente et humants necessitatibus 
which regards all obligations once created by an appropriate 
law as worthy of recognition in the tribunals of aU other 

1 (1881), 6 P. D. 106. 

2 Sect. 229b, Act XIV. of 1882, as amended by sect. 39 (1) of Act VII. of 
1888. This privilege has been at present extended to the following Courts : — 
1. Courts of Kuch Bihar. 2. Courts of Mysore. 

3 In WilliatM v. Jones (1845), 13 M. & W. 633 ; Jtussell v." Smyth (1842), 
9 M. & W. 810; Qodard v. Gray (1870), L. R. 6 Q. B. 139; Schibsby y, 
Westenholz (1870), ibid. 161; Grant v. Easton (1883), 13 Q. B. D. 302; 
Sawksford v. Giffard (1886),12 App. Cas. 128. Cf . also Sirdar Gurdyal Singh 
V. Baja ofFaridkot (1894), A. C. 670. 

* Schibsby v. Westenholz, cited supra. 
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civilized States. And thirdly, there is the theory which Chap. VII. 
merely regards the foreign judgment as evidence — ^though, no 
doubt, of high value — of the original cause of action, in a suit 
brought to enforce the latter. This theory is also recog- 
nised by English Courts, and it may, at the option of a 
plaintijBE, be adopted in preference to the second theory, or 
vice versd. It is based on the notion that the foreign judg- 
ment does not operate, like a domestic judgment, in ex- 
tinguishing the original obligation by converting it into a 
debt of record of a higher nature, in accordance with the 
maxim transit in rem jtcdicatam. As Bayley, J., observed in 
Sail V. Odbery^ " it is only evidence of the debt " ; and it 
follows from this principle that since the foreign judgment 
hafl not altered the rights of the parties, the plain<iff must 
be allowed an option, either to resort to the original ground 
of action, or to bring a suit on the judgment recovered, from 
which, as we have just seen, an implied contract to pay arises.^ 
This is also the theory which, in practice, is acted upon by 
the French Courts. The law of France does not recognise a 
foreign judgment as possessing any binding authority outside 
the territory of the State in which it was passed. But, never- 
theless, it regards the judgment as such weighty evidence 
that the findings of fact contained in it can only be rebutted 
by counter-evidence of the most cogent and convincing 
character. It is for this reason asserted by a French jurist, 
M. Mass^,^ that France practically accords as much respect to 
a foreign judgment as England, which is putting the claim 

1 (1809), 11 East, 118—124. Cf. alao £ank of Australasia v. Harding 
(1850), 9 C. B. 661 ; Bank of Australasia v. Nias (1861), 16 Q. B". 717. 

2 Per Tindal, C. J., in Smith v. NieoUs (1839), 6 Bing. N. C. 208. In India 
it is doubtful whether, under the present Code of Ci^ Procedure (§ 13), the 
foreign judgment would not be a bar to the re-trial of questions arising out 
of the original cause of action, except as provided in § 5 of ActYII. of 
1888. 

> \ 305. 
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Chap. VIL on high ground, seeing that it has been acknowledged by a 
very eminent judge and jurist^ that the Courts of England 
give as full effect to foreign sentences as is given to them in 
any part of the civilized world. It is not, however, every 
foreign judgment which can claim to be treated in accordance 
with one of the above theories. It must fulfil certain prelimi- 
nary conditions, or it will be ignored altogether. What those 
conditions are must now be considered. 



The foreign 
Court must 
liavehad 
jurifldictioii 
over the de- 
fendant. 



91. To entitle a foreign judgment, for example, to respect 
in another country the defendant must have been properly 
subject to the jurisdiction of the Court which passed it. In 
what circumstances an English Court will be disposed to con- 
cede that jurisdiction has been properly exercised, has thus 
been summed up by the late Lord Justice Fry in Mousillon v. 
Itotmllon : — ^ 

(i) "Where the defendant is the subject of the foreign 
country in which the judgment has been obtained ; 
or — 

(ii) Where he was resident in the foreign country when 
the action began ; or — 

(iii) Where the defendant, in the character of plaintifP, has 
selected the forum in which he is afterwards sued ; 
or — 

(iv) Where he has voluntarily appeared ; or — 

(v) Where he has contracted to submit himself to the 
forum in which the judgment was obtained; or 
possibly, if Becquet v. McCarthy^ be right, a case 
which was said by Lord Brougham* to have gone 
" to the verge of the law " — 

(vi) Where the defendant has real estate within the foreign 
jurisdiction, in respect of which the cause of action 
arose while he was within that jurisdiction." 



1 MarshaU, C. J., in 4 Cranch (U.S.) 270. 

2 (1880) 14 Ch. D. 371. 

8 (1831) 2 B. & Ad. 961. 

* In J)<m V. Lippmann (1837), 6 CI. & Fin. 21. 



PROCEDURE. 226 

And with reference to ground iv., the authority for which Qh^- '^l- 
is De Cosse Brissac v. Rathbone,^ it is to be observed that a 
defendant will be held to have " voluntarily appeared " if, in 
fact, he appears and pleads, although his pleading may 
extend to both the jurisdiction of the Court and the merits 
of the case.2 This is on the principle that if there exists no 
ground (such as above indicated) for imposing any duty on 
the defendant to obey the judgment of the foreign Court, 
his appearance must be attributed to his own voluntary act. 
For, as pointed out by Lord Selbome in the very recent case 
of Sirdar Gurdyal Singh v. the Raja of Faridkot^ he is under 
no obligation to appear by reason merely of the notice of the 
suits which he may have received, unless the Court which 
issued them had jurisdiction over him. By not appearing 
the defendant has shown that he declines the jurisdiction of 
the Court, and in such a case the facts upon which the juris- 
diiction is alleged to be founded are not to be assumed, but 
must be proved to the satisfaction of the executing Court by 
the party who claims that it has been validly exercised. It 
is not to be supported by fictions, but by facts.* The 
important ruling of the Privy Council, which has just 
been referred to, and which was passed by a particularly 
strong Board of the Judicial Committee, specially con- 
vened to hear the appeal, has also definitely settled another 
interesting question, which, previously to it, was still 
left in some doubt. The primary rule was, of course, 
well established that all jurisdiction was territorial and extra 
territorium jm dicenti impune non paretur? Eoman juris- 

1 (1861), 6 H. &N. 301. Cf. Schibsby v. Wettenholz (cited supra) y L. R. 
6 Q. B. 162. 

2 Boissiere v. Brockner^ 6 Times L. R. 85 ; Voinet v. Barrett (1885), 54 
L. J. Q. B. 521. 

3 (1894) A. C. 670. 

* Bar, § 427, p. 924, Gillespie's tranalation. 
5 Dig. 2, 1, § 20. 
R.I.L. Q 
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Chap. Vn. 



prudence had also bequeathed to later systems of law the 
equally well established rule of jurisdiction, actor sequitur 
rei forurriy i,e.y that the plaintiff must sue in the Court to 
which the defendant is subject at the time of suit — ^a rule 
which Sir Robert Phillimore (rightly^ as Lord Selbome 
thinks) ^ pronounces to " lie at the root of all international, 
and most domestic, jurisprudence on this matter." * But with 
reference to the doctrine which Savigny had extracted from 
the Eoman law, of an assumption of voluntary submission 
to the jurisdiction of the Court of the place of the fulfilment 
of an obligation,^ it was supposed, but never acttmlly decided 
in England, that " if at the time when the obligation was 
contracted the defendant was within the foreign country, but 
left it before the suit was instituted," he would be bound by 
a judgment obtained in that country concerning such an 
obligation.* In Schibsby v. Westenhoh (cited supra) ^ Black- 
burn, J., in delivering the opinion of the Court, remarked 
that he and his learned colleague ^^ were inclined " to take 
this view; but he added, " though, before finally deciding this, 
he should like to hear the question argued." The question 
remained in this unsettled condition, till the recent decision of 
the Privy Council in the case above quoted — where it was 
fully argued — ^finally set it at rest with a negative answer. 
That was a case in which the defendant had been in the 
service of the Eaja of Faridkot as his treasurer, and the 
daim was merely personal, for money alleged to be due, or 
recoverable in the nature of damages, from him. The B»aja 
had instituted two suits in the Civil Court of his own State 
after the defendant had left his service and ceased to reside 



^ In Sirdar Qurdyal Singh y. Raja of Faridkot ^ cited tupra. 
2 FHvate Inter. Law, Vol. IV., § 891. 

8 System d, heut. Mm, Seehts, Vol. VIII., } 870, Ghithrie's tranalatLon, 
pp. 160 — i. 
* Of. Phillimor©, Vol. IV., § 934. 
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within his territorial jurisdictioii, and had obtained ex parte ^^^°^'^^' 
judgments against him, upon which he subsequently sued 
in a British Indian Court. It was then pleaded for 
defendant that the Faridkot Court had no jurisdiction 
over him at the time of suit — a contention which was 
traversed on the ground that, as the cause of action on 
which each of the original claims was founded arose in the 
Faridkot State, the Civil Court of the State was a competent 
Court to hear and determine the same. The Indian Courts 
had differed on the question of jurisdiction, and this was the 
point which was mainly pressed for the defendant before their 
Lordships of the Privy Council, and eventually decided in his 
favour. Lord Selbome, in delivering the judgment of the 
Judicial Committee, disposed of the question in the following 
lucid manner. " Faridkot," said his Lordship, " was a 
native State, the Eaja of which had been recognized by Her 
Majesty as having an independent civil, criminal, and fiscal 
jurisdiction. The judgments of its Courts were, and ought 
to be, regarded in Her Majesty's Courts of British India as 
foreign judgments. The Additional Commissioner of Lahore 
thought that no action could be brought in Her Majesty's 
Courts upon a judgment of a native State, but in that 
opinion their Lordships did not concur. The appellant was 
for five years, beginning in 1869, in the service of the late 
Raja of Faridkot as his treasurer, and the causes of action 
on which the suits in the Faridkot Court were brought 
arose within that State and out of that employment of the 
appellant by the late Eaja. The claim made in each of the 
suits was merely personal, for money alleged to be due, or 
recoverable in the nature of damages, from the appellant. 
It was immaterial, in their Lordships' view, to the question 
of jurisdiction (which was the only question to be now 
decided) whether the case, as stated, ought to be regarded 
as one of contract or of tort. The appellant left the late 

q2 



228 PRIVATE INTERNATIONAL LAW. 

^^^°^'^^' Eaja's servioG, and ceased to reside within his temtorial 
jurisdiction, in 1874. He was from that time generally 
resident in another independent native State, that of Jhind, 
of which he was a native subject, and in which he was 
domiciled, and he never returned to Faridkot after he left 
it in 1874. He was in Jhind when he was served with 
certain processes of the Faridkot Court, as to which it was 
unnecessary for their Loidships to determine what the effect 
would have been if there had been jurisdiction. He dis- 
regarded them, and never appeared in either of the suits 
instituted by the Eaja, or otherwise submitted himself to 
that jurisdiction. He was under no obligation to do so, by 
reason of the notice of the suits which he thus received or 
otherwise, unless that Court had lawful jurisdiction over 
him. In these circumstances there was, in their Lordships' 
opinion, nothing to take the case out of the general rule 
that the plaintiff must sue in the Court to which the 
defendant is subject at the time of suit {Actor sequitur 
forum rei), which was rightly stated by Sir Robert PhiUi- 
more^ to * lie at the root of all international and of most 
domestic jurisprudence on this matter.' All jurisdiction 
was properly territorial and extra territorium Jus dicenti^ 
impune non paretur. Territorial jurisdiction attached (with 
special exceptions) upon all persons either permanently or 
temporarily resident within the territory while they were 
within it, but it did not follow them after they had with- 
drawn from it and when they were living in another inde- 
pendent country. It existed always as to land within the 
territory, and it might be exercised over moveables within 
the territory, and in questions of status or succession governed 
by domicile it might exist as to persons domiciled or who, 
when living, were domiciled within the territory. As 

1 International Law y Vol. IV., § 891. 
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between different provinces under one sovereignty (e.^,, ^^^^' ^^^' 
under the Eoman Empire) the legislation of the Sovereign 
-might distribute and regulate jurisdiction, but no territorial 
legislation could give jurisdiction which any foreign Court 
ought to recognise against foreigners who owed no allegiance 
nor obedience to the Power which so legislated. In a per- 
sonal action to which none of these causes of jurisdiction 
applied, a decree pronounced in ahsentem by a foreign Court, 
to the jurisdiction of which the defendant had not in any 
way submitted himself, was by international law an absolute 
nullity. He was under no obligation of any kind to obey 
it, and it must be regarded as a mere nullity by the Courts 
of every nation, except (when authorized by special local 
legislation) in the country of the forum by which it was pro- 
nounced. Those were doctrines laid down by all the leading 
authorities on international law; among others, by Story ^ 
and by Chancellor Kent,^ and no exception was made to them 
in favour of the exercise of jurisdiction against a defendant 
not otherwise subject to it by the Courts of the country in 
which the cause of action arose, or (in cases of contract) 
by the Courts of the locus solutionis. In those cases, as well 
as all others, when the action was personal, the* Courts of the 
country in which a defendant resided had power, and they 
ought to be resorted to, to do justice. The conclusion of the 
learned judges in the Chief Court of the Punjaub was 
expressed in the following sentence of the judgment de- 
livered by Sir Meredyth Plowden, in the first of the two 
actions : — * On the whole, I think it may be said that a 
State assuming to exercise jurisdiction over an absent 
foreigner, in respect of an obligation arising out of a con- 
tract made by the foreigner whUe resident in the State and 
to be fulfilled there, is not acting in contravention of the 

1 Conflict ofLawBi 2nd ed., §§ 546, 649, 653, 654, 566, 686. 
« Commentaries, Vol. I., p. 284, note e, 10th ed. 
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^^^^°^-^^* general practice or the principles of international law, so that 
its judgment should not be binding merely on the ground of 
the absence of the defendant.' If that doctrine were ac- 
cepted, its operation, in the enlargement of territorial juris- 
diction, would be very important. No authority, of any 
relevancy, was cited at their Lordships' bar to support it, 
except Becquet v. Macarihy^ and a passage from the judg- 
ment delivered by Mr. Justice Blackburn in Schibshy v. 
WestenJioh} Of Becquet v. Macarthy^ it was said by a great 
authority, in Dow v. Lippmann^^ that * it had been supposed to 
go to the verge of the law,' and it was explained (as their 
Lordships thought correctly) on the ground that ' the defen- 
dant held a public office in the very colony in which he was 
originally sued.' He still held that office when he was 
sued ; the cause of action arose out of or was connected with 
it, and though he was in fact temporarily absent, he might, 
as the holder of such an office, be regarded as constructively 
present in the place where his duties required his presence, 
and, therefore, amenable to the colonial jurisdiction. If the 
case could not be distinguished on that ground from that of 
any absent foreigner who at some previous time might have 
been in the employment of a colonial Grovemment, it would, 
in their Lordships' opinion, have been wrongly decided ; and 
it was evident that Lord Justice Pry, in Boimllon v. Bousillofi,^ 
took that view. The words of Mr. Justice Blackburn's judg- 
ment in Schibsby v. Westenhoh^ which were relied upon were 
these : — * If at the time when the obligation was contracted 
the defendants were within the foreign country, but left it 
before the suit was instituted, we should be inclined to think 

1 2 Bam. & Ad. 951. 

2 L. B. 6 Q. B. 165. 

8 6 Clark & EimieUy, 1. 

* L. B. 14 Ch. Piv. 351. 

• L. R. 6Q. B. 161. 
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the laws of that country bound them, though, before finally ^^^-"^^^ 
deciding this, we should like to hear the question argued.' 
Upon that sentence it was to be observed that beyond doubt 
in such a case the laws of the country in which an obligation 
was contracted might bind the parties, so far as the interpre- 
tation and effect of the obligation was concerned, in whatever 
forum the remedy might be sought. The learned judge had 
not to consider whether it was a legitimate consequence from 
that that they would be bound to submit, on the footing of 
contract or otherwise, to any assumption of jurisdiction over 
them in respect of such a contract by the tribunals of the 
country in which the contract was made at any subsequent 
time, although they might be foreigners resident abroad. 
That question was not argued, and did not arise in the case 
then before the Court, and, if that was what Mr. Justice 
Blackburn meant, their Lordships could not regard any mere 
inclination of opinion on a question of such large and general 
importance, on which the judges themselves would have 
desired to hear argument if it had required decision, as 
entitled to the same weight which might be due to a con- 
sidered judgment of the same authority. Upon the question 
itself, which was determined in Sckibsby v. Westenhok, Mr. 
Justice Blackburn had at the trial formed a different opinion 
from that at which he ultimately arrived ; and their Lord- 
ships did not doubt that, if he had heard argument upon the 
question whether an obligation to accept the fomm loci con-* 
tractiiSy as having by reason of the contract a conventional 
jurisdiction against the parties in a suit founded upon that 
contract for all future time, wherever they might be domi- 
ciled or resident, was generally to be implied, he would have 
come (as their Lordships did) to the conclusion that such 
obligation, unless expressed, could not be implied." 

Li connection, however, with the question of competency 
of the foreign Court, it is to be observed that the conduct of 
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a party may preclude him from raising the question.^ Thus, 
as we have seen, a defendant by voluntaiily appearing and 
taking the chance of a judgment in his favour has been pre- 
cluded from afterwards objecting to the jurisdiction, though 
in a subsequent case (that of Schihshy v. Westenhoh) the 
point was expressly left undecided; while, still later, the 
general proposition was apparently approved by Lord Justice 
Fry in Rotmllon v. Roumllon^ So also, on the other hand, if a 
person, as plaintiflF, selected the tribunal of a foreign country 
as the one in which he would sue, he cannot afterwards be 
heard to say that the judgment of that tribunal was not 
binding upon him.^ And the doctrine of the forum ret as a 
suflBcient ground of competency for a foreign judgment, upon 
which Lord Selbome, in Sirdar Gurdyal Singh^s Case^ lays 
such stress, is thus expanded by Blackburn, J. " If," said 
his Lordship, " the defendants had been at the time of the 
judgment subjects of the country whose judgment is sought 
to be enforced against them, we think that its laws would 
have bound them. Again, if the defendants had been at the 
time when the suit was commenced resident in the country, 
so as to have the benefit of its laws protecting them, or as it 
is sometimes expressed, owing temporary allegiance to that 
country, we think that its laws would have bound them." * It 
would appear, also, that the competency here spoken of is 
general territorial competency, and is not affected by any 
municipal regulation, whereby litigation is distributed among 
different Courts in the same State. Accordingly, if the foreign 
suit was not brought in the right court of a country terri- 
torially competent, it has been held that this was matter of 
defence which ought to have been pleaded in that court, and 

1 Of. Bar, § 413, and note (22), p. 899, Gillespie's translation. 

2 14 Oh. D. (1880), 361. Of. Westlake, § 326, p. 348, 3rd ed. 
8 8ch%b8by v. WesUnhoh, L. R. 6 Q. B. 161. 

* Ibid. 
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which the defendant is estopped from subsequently raising in 
a suit brought on the judgment recovered in another country.^ 
On the other hand, a Court may be territorially competent 
but not internationally. Thus, to found jurisdiction in the 
latter sense, it is not enough that the defendant should possess 
moveable property within the State. That circumstance may 
indeed, according to the domestic legislation, give a claimant 
the right to attach such property there, fundandce jurisdicHonis 
causa. But if the defendant is not himself subject to that 
jurisdiction upon any of the other grounds indicated above, 
the jurisdiction in the particular case will be limited to the 
extent of property attached, and will not be recognized outside 
the territorial limits of the State beyond that amount. Thus, 
where certain plaintifPs domiciled in Natal had attached 
property there belonging to the defendants, who were 
domiciled in the Cape Colony, in order to found jurisdiction, 
and had obtained judgment against the defendants in Natal, 
but the property attached proved quite insufficient to cover the 
judgment, and "the plaintiff thereupon sued the defendants 
in the Supreme Court of the Cape Colony on the Natal 
judgment, it was held that the plaintiff could not succeed. 
" If it had been proved," said De VilHers, C.J., " that the 
defendants were residents of Natal at the time judgment was 
given, no difficulty would arise, because the court would be 
bound by the comity of the States to give effect to the judg- 
ment against persons domiciled in the State in which the 
judgment was given ; but in the present case the defendants 
resided within this Colony, and judgment was given against 
them at Natal. If a person in Natal wishes to sue any person 
within this Colony, he must come into this Court to do so, 
and I cannot accede to the proposition that because there had 
been an attachment of the defendant's property in Natal, the 

1 Vanquelin v. Bonard, 16 C.'B. N. S. (1863), 341, at pp. 350, 368, and 374 ; 
S. 0. Law Jonr. 33 C. P. 78, 84 ; Henderson v. Henderson (1844), 6 Q. B. 288. 
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^^^°^-^^' Court of Natal obtained jurisdiction over his property here. 
By the attachment of the property in Natal the Court 
obtained a jurisdiction in respect of that particular property, 
but the defendants not having appeared in that court at all, 
I do not think that this Court is bound to give effect to the 
judgment."^ 

Other condi- 92. Among the other conditions^ which a foreign judg- 
to^mako^a^ Dient must fulfil to be entitled to recognition extraterri- 
torially, it must (a) have been passed jon the merits between 
the same parties or their representatives in interest, (b) it 
must be free from fraud,^ and (c) not tainted with " a total 
disregard of the comity of nations,"* or inconsistent with the 
plain principles of "natural justice."* Where these con- 
ditions are all existing, the foreign judgment, if passed by a 
competent Court definitively, may not only be sued upon in 
England, but may also be pleaded as an exceptio rei judicaim 
in bar of a second suit, where the plaintiff's claim has been 
judicially decided against him, or where judgment has been 
recovered and satisfied. If the foreign judgment has not, how- 
ever, decided the very subject-matter which is litigated upon 
in a subsequent suit, it is plain the res is not adjudicated, and 
consequently the former judgment cannot be pleaded as a bar 
to the trial of the issues raised in the second suit. It would 
seem to be equally plain that, if, for instance, it should happen 
that by the law of a foreign country a plaintiff was entitled 

^ Aeutt, Blaine ^ Co, v. The Colonial Marine Assurance Co., 1 Juta, 406, oited 
in Opinions of Grotitts, by D. P. De Bruyn, pp. 98, 99. 

* Vide Sect. 14 of the Indian Code of Civil Procedure. 
» Per Blackburn, J., in Castrique v. Jmrie (1870), L. R. 4 H. L. 414 ; 

Blake v. Smith (1810), 8 Sim. 303 ; Ochsenbeiny. Fapelier (1873), L. R. 8 Ch. 
696 ; Aboulof v. Oppenheimer (1882), 10 Q. B. D. 296 ; and cf. same 
principle applied to English judgments, Innes y. Mitchell (1857), 4 Dr. 102, 
note. 

* Per Lord Chelmsford in Liverpool Marine Credit Co, v. Munter (1868), 
L. B. 3 Ch. at p. 484. 

B Per Lord Hatherley in same oaae. 
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to judgment simply on the non-appearance of a defendant 
who had been duly served, and without adducing any 
evidence whatever in support of his claim, or if the wrong- 
headedness of a foreign judge should induce him to so decide, 
the plaintiff would not be entitled in an English Court to sue 
upon a judgment so obtained. If, on no other ground, such 
a judgment of a foreign Court would, at all events, be so 
contrary to the fundamental principles of the law of England 
as, for this reason alone, to be incapable of receiving any 
effect in a British Court. Again, in regard to fraud, that is 
an element which would vitiate any obligation,^ and that it 
can be pleaded against a foreign, as it can in the case of a 
domestic, judgment, is beyond all doubt ; for, as Lord Coke 
says, ** it avoids all judicial acts, ecclesiastical or temporal."^ 
It has been so decided by the Court of Appeal in Chancery 
in the case of Ochsenbein v. Fapelier,^ where Lord Selbome dis- 
posed of the contrary contention in the following clear terms. 
" It has been suggested," said his Lordship, " that there 
may be a doubt about the power of a Court of law to give 
full effect to the allegations of fraud contained in those 
portions of the bill which relate to the foreign judgment. I 
should be sorry to think that anything should fall from this 
Court which might give the least colour to any doubt as to 
the power of a Court of law to take cognizance of fraud in 
obtaining judgments. . . . . I say, therefore, without 
hesitation, that, supposing the fraud to be one provable here, 
it could be pleaded at law, and would be a legal defence." 
The fraud, however, must be of a party seeking to enforce 
the judgment, and not of a mere stranger.* And leistly, as 
to the foreign judgment not being inconsistent with the 

^ Per Blackburn, J., in Castrique v. Imrie, cited supra, 
2 Per De Grrey, C.J., citing Coke, in Duchess of Kingston's Case^ 2 Sm. L. 0, 
760, 7th ed. 
» L. R. 8 Ch. 696. 
♦ Per Brett, J., in Abouhfy, Oppenheimer {lSB2)y 10 Q. B. at p. 298. 
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^^^^'^^' principles of natuial justice, this does not mean that the Court 
(other than a British Indian Court deeding with the judg- 
ment of a Court in a Native State) whose auxiliary aid is 
sought is to sit in appeal on the judgment of the foreign 
Court and to examine its findings of fact, but simply that 
there should not be that disregard of those general principles 
which commend themselves to all civilized nations alike as in 
accordance with the plain dictates of natural justice,^ — as, for 
instance, that no judgment should be passed against a person 
who has had no notice in fact, either actual or constructive, 
of the pendency of legal proceedings against him, and, con- 
sequently, of being heard in his defence ; or that, supposing 
such a case to be conceivable, a judge was so perverse as to 
hold that, although the defendant had made good his defence 
of payment, yet, as he was a rich man, to whom the amount 
was of no consequence, while the plaintiff was a poor man, to 
whom it would be of substantial assistance, and probably save 
him from starvation, it was right to reject the defence and 
decree the claim ; or, again, that the judge was himself the 
plaintiff, or pecuniarily interested in the decision of the sub- 
ject-matter of the suit. Such instances of an absolute dis- 
regard of justice may be hardly likely to occur in any country 
where a regular system of jurisprudence prevails. But the 
possibility of their occurrence cannot be ignored in a state- 
ment of general rules coTicernipg the effect to be given to 
foreign judgments. Formerly, indeed, authorities were not 
wanting in English, as well as Scotch, case law to justify an 
examination into the moits of a foreign judgment when it 
formed the basis of a suit in England or in Scotland. Thus 
Lord Mansfield, in Walker v. Wiiter,^ said that " foreign 
judgments are a ground of action everywhere, but they are 

1 Emderaon v. Henderson (1844), 6 Q. B. 298. 

2 1 Doug. (1778), 6. 
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examinabk ; " and in Tarkton v. Tarktony^ Bayley, J., ex- Chap. VII. 
pressed the opinion that, " as between the parties to the suit, 
the justice of it (/.e., the foreign judgment) might be again 
litigated, but as against a stranger it cannot." So in Scot- 
land Lord JefErey held that a foreign judgment (in that case 
of the Court of Chancery of the State of New York) could be 
" impugned on the part of the defenders, not merely by proof 
of want of jurisdiction in the Court from which it issued, or 
of its having been pronounced in the absence of the defender, 
or of material irregularities and informalities in the course of 
the proceedings, but also by proof of its having proceeded on 
error of fact, or even on error of law, more especially when 
the law applicable to the case was not the proper law of the 
country where the suit w^s tried and determined." ^ This 
dictum was referred to with approval in Whitehead v. Thomp' 
8on,^ where it was laid down that a foreign judgment is 
examinable on grounds, clearly and relevantly stated, going 
to impeach its validity and its justice. But even so far back 
as 1679 there are indications of the more modem doctrine of 
the English Courts that the judgment of a competent Court 
of an ordinary European or American State cannot be ques- 
tioned in England for error either in fact or in law. Thus 
in Gold V. Canham^^ decided in that year. Lord Nottingham 
allowed one partner to charge another with money paid 
for a partnership debt under a foreign sentence, " the 
justice whereof y^^ he said, " is not examinable here,^^ And in 
Henderson v. Henderson^ cited supra^ Lord Denman, C.J., 
delivering the judgment of himself, Williams, Coleridge, and 
Wightman, JJ., accepted this doctrine as well-established. 
" Several pleas," he said, " were pleaded to show that the 

» 4 M. & S. (1815), 23. 

3 Southgate v. Montgomerie (1837), 16 Ct. of Sess. Rep., Ist Ser., p. 607. 

s 23 Ot. of Sess. Rep., 2nd Ser. (1861), p. 773. 

« 2 Sw. 326 ; S. C. 1 Ga. in Oh. 311. 
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^^^"^•^^' defendant had not had justice done him in the Court of 
Chanoerj at Newfoundland. This is never to be presumed, 
but the contrary principle holds, unless we see in the clearest 
light that the foreign law, or at least some part of the pro- 
ceedings of the foreign Court, are repugnant to natural 
justice ; and this has often been made the subject of inquiry 
into in our courts. But it steers clear of an inquiry into the 
merits of the case upon the facts foundy for whatever constituted 
a defence in that court ought to have been pleaded there.'' 
So in the Bank of Australasia v. Nias^ Lord Campbell 
regarded it as " contrary to principle and expediency for 
the same questions to be again submitted to a jury in this 
country " ; and in 1861 the Court of Exchequer held that 
this doctrine was no longer an open one.^ Accordingly, in 
Oodard v. Oray,^ Blackburn, J,, said : " The decisions seem 
to us to leave it no longer open to contend, unless in a court 
of error, that a foreign judgment can be impeached on the 
ground that it was erroneous on the merits, or to set up, as a 
defence to an action on it, that the tribunal mistook either 
the facts or the law. . . . The defendant can no more 
set up as an excuse that the judgment proceeded on a mistake 
as to English law than he could set up as an excuse that 
there had been a mistake as to the law of some third country 
iocidentally involved, or as to any other question of fact." 
Here it is noteworthy the foreign Court made a mistake as 
to the English law applicable to the case, and yet the 
Queen's Bench (Hannen, J., dissenting) refused to admit 
the defence in a suit brought in England on the judgment. 
Again, in Castrique v. Imtney^ the same learned judge, after 
an exhaustive review of the older authorities, enunciated the 

1 16 Q. B. (1851), 736. 

* D^ Cosse Brissac y. Rathhoney 6 H. & N. 301. 

« L. R. 6 Q. B. (1870), at p. 160. 

« L. R. 4 E. & J. A. (1870), 434. 
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same doctrine, that the judgment of the foreign Court, if ^^^^' ^ 
final, is examinable for no error or mistake, except a mistake 
by which it gave itself jurisdiction, when, by the principles 
of private international law, it would have had none. The 
only exception which later case law has engrafted upon this 
doctrine is where both parties admit that the foreign Court 
has wrongly interpreted its own law. In such a case it has 
been held that there was no rule of comity and no principle 
on which an English Court could be called upon to give 
effect to the foreign judgment.^ So in Scotland, the older 
doctrine, if it has not been as completely abandoned as in 
England, has at least been so modified as to very closely 
assimilate to the later English view. Lord Eraser, for 
instance, has expressed his doubts as to the soundness of the 
dictum of Lord Jeffrey already quoted,^ and has pronounced 
a judgment of a foreign Court of competent jurisdiction to 
be more than primd facte evidence ; ** it is conclusive, and is 
given effect to." In a somewhat later decision by Lord 
McLaren, in the case of Gudin,^ the law is perhaps more 
cautiously laid down to the effect that, although a decree or 
judgment of the Superior Courts of England when founded 
on for execution in a Scotch Court, is examinable, this is not 
to be understood to mean that there is to be a re-trial of the 
cause on issues of fact or law. The Scotch Court, according 
to this latter view, will not refuse to give effect to the 
foreign judgment merely because, on a balance of evidence, 
it might itself have come to a different conclusion. And 
the examination of the foreign judgment at all is confined 
to cases where it is sought to be enforced in a Scotch Court. 
Where the foreign judgment, however, is only pleaded in 
bar as res Judicata, in answer to a fresh demand by the same 

1 Meyer v. Balli (1876), L. R. 1 C. P. D. 358. 

« Fattison v. M* Vicar (1886), 13 Ct. of Sess. Rep., 4th Ser., p. 665. 

> 14 Gt. of Sess. Rep., 4th Ser. (8 Deer. 1886), 216. 
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pursuer, who has failed to establish his claim in a foreign 
Court, it cannot be examined.^ This is explained by 
Erskine,^ on the ground that the defender, in whose favour 
the decree was given, does not in such case apply to the 
Court for its aid, but, on the contrary, rests entirely on the 
sentence recovered by him in a foreign Court confessedly 
competent in the cause; and so in effect excepts to the 
jurisdiction of the judge before whom he is called as having 
no authority over that Court, nor any right of reviewing 
its sentences. With respect, however, to judgments of the 
Supreme Courts of England, Ireland, or Scotland, it is 
enacted by the Judgments Extension Act of 1868 (31 & 32 
Vict. c. 54), that those of one Supreme Court wiU have the 
effect of judgments of the Supreme Courts of the other 
two territories if duly registered there, as directed by the 
Act. In British India, up to 1888, the Courts adopted the 
English doctrine. But in that year the Legislature deemed 
it necessary to authorize Courts in British India to examine 
the merits of any judgment of any foreign Court in Asia or 
Africa (excepting Courts of Eecord established by letters 
patent of Her Majesty, or any predecessor of Her Majesty, 
or a Supreme Consular Court established by an Order of Her 
Majesty in Council), when pleaded before them in bar of a 
fresh suit as a res Judicata.^ This step was taken with refer- 
ence to the very different character of Courts in such States, 
as compared with those existing in European countries ; for 
it was felt that, however great may have been the efforts on 
the part of several of the Sovereign Princes in India to place 
their Courts on a sound basis, the time had hardly come when 

1 This was also the earlier theory of the English Courts, as indicated in 
Phillips V. ffunter (1796), 2 H. Bl. 410. 

* Vol. rV. 3, 4. Cf. also per Lord Braifield, L.J.O., in Watson's Case: 
**A res judicata is good aU thfe world over. The Courts here would have no 
right to review this final judgment.*' 8 Bell's Cases, 107. 

» Vide Sect. 6 of Act VII. of 1888. 



PEOCEDUEE. 841 

a principle applicable to Courts in European countries, pre- ^^^"^'^^y 
sided over by trained lawyers, could be safely extended 
indiscriminately to all the* Courts of the independent Native 
States whose territories adjoin those of the British Crown, 
Under the existing law, the Governor-General in Council, as 
above mentioned, can declare Courts, in certain Native States, 
to be entitled to have their decrees executed in British India 
as if they had been passed by a British Indian Court ; and 
this provision affords an adequate means of recognizing the 
confidence which may be justly shown by British Courts in 
the decisions of the judicial tribunals in the more advanced and 
better administered Native States. But to treat the judicial 
administration in all Native States on the same footing, and 
as entitled to the same respect, would be as impolitic as it 
would be imwise ; and the amended law, if properly worked, 
will henceforth enable Courts in British India to avoid 
lending themselves blindly to perpetuate injustice by en- 
forcing judgments of Native and African States, without 
reference to what the true merits of each case might require. 
Nor need the Native States feel themselves aggrieved by 
the recent legislation, seeing that France still refuses (except 
where a treaty provides otherwise), at least in theory, to 
execute any foreign judgment until it has been confirmed 
by a French Court, and that the same pretctice pravails in 
Belgium and the Netherlands; while other States, like 
Sweden and Norway, yield no recognition whatever to 
foreign judgments as such, but relegate the plaintiff in every 
case to his original cause of action. It is, perhaps, necessary 
to add the caution that in applying the above principles as to 
a plea of res judicata, based on a foreign judgment, it does 
not at all follow that, because a plaintiff has been refused a 
certain relief abroad — as, for instance, rescission of contract 
— ^he may not be stiU entitled to sue for other relief in 

R.I.L. R 
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Chap, vii. aj^Qt^er ooxmtry, t.^., for damages, on the same facts.^ And 
in dealing with a plea of res judicata, an Indian Court will 
bear in mind the conditions required by sect. 13 of the Code 
of Civil Procedure of 1882 ; while an English Court will, 
in like manner, pay due regard to what is said by Wigram, J., 
in Henderson t. Henderson^ as to when this plea applies in 
personal actions, read in connection with the later exposition 
by Lord Westbury, which somewhat qualifies the former, in 
Hunter v. Stewart? 

Foreign judg- 93. The same principles which have been enunciated above 

ments in rem , . . -i . i 

held conclu- as to res judicata m the case of personal actions apply with 
world over, if ^^^^ greater force to a foreign judgment in rem. In the 
com^tent ^^® ^^ * foreign judgment in personam the plea, as we have 

Court and un- seen, can only be effective if the parties in the second action 

tainted by . ... 

fraud. are the same or their representatives in interest. Where 

they are not so, the rule of law res inter alios acta operates, 
and the former judgment is not only not binding, but is even 
not admissible, in evidence, except under very special cir- 
cumstances, against strangers. But a judgment in rem 
stands on a different footing in this respect. The effect of 
it, as pointed out in a preceding paragraph,* is to change or 
determine the ownership of a thing, whether moveable or 
immoveable, and by thus disposing of the thing itself 
general convenience has induced the doctrine that it should 
be binding all the world over. Thus a condemnation in a 
Prize Court not merely declares the vessel prize, but vests it 
in the captors. The status of the thing being thus altered, 
the sentence altering it, whether from a Court of exclusive 
jurisdiction or not, ought to be respected everywhere, or 

1 Callandar v. Littrich (1842), 4 M. & Gr. 68 ; Westlake, { 336, p. 366, 
Sided. 
« 3 Ha. (1843), 116. 
» (1861), 31 Ii. J. Oh. 346. 
* Vide § 51, p. 86. 
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the greatest oonfuflion would arise.^ But to produce tliis ^g^- V^- 
effect the judgment must, of course, be that of a competent 
Court. Thus Lord Stowell designated the assumed exercise of 
jurisdiction by a Prize Court of a belligerent Power sitting 
in a neutral country as a " licentious attempt to exercise the 
rights of war within the bosom of a neutral country." ' The 
true criterion for determining the international validity of a 
judgment in rem is, however, more fully stated by Black- 
bum, J., in delivering the opinion of the judges in Castrique 
V. Imrie? " We may observe," he says, " that the words as 
to an action being in rem or in personam^ and the common 
statement that the one is binding on third persons and the 
other not, are apt to be used by English lawyers without 
attaching any very definite meaning to those phrases. We 
apprehend the true principle to be that indicated in the last 
few words quoted from Story.* We think the inquiry is, 
first: whether the subject-matter was so situated as to be 
within the lawful control of the State under the authority 
of which the Court sits ; and, secondly, whether the sovereign 
authority of that State has conferred on the Court juris- 
diction to decide as to the disposition of the thing, and the 
Court has acted within its jurisdiction. If these conditions 
are fulfilled^ the adjudication is conclusive against all the worW^ 
This conclusiveness extends to every fact which the foreign 
Court has found, either as part of its actual adjudication or 
as one of the stated grounds of its decision.^ Since, how- 
ever, aU judicial acts may be avoided or impeached for fraud, 
it is clear that a foreign judgment in rem may also be 



1 Phillimore, Vol. IV., § 950. 

* The mad Of/en, 1 Rob. Adm. 336. 
3 L. R. 4 E. & I. A. (1870), 429. 

* Of. Conjlict of Laws, § 586. 

» Eohhs V. Henning, 17 C. B. N. S. at p. 825 ; S. 0. 34 L. J. 0. P. 117 ; 
lUher Y. Ogle, 1 Camp. 418 ; DagUish y. Hodgson (1831), 7 Bing, 504. 
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. OHAP^jm^ ^\ provided that the fraud alleged is not something which 
might have been raised as a def enoe in the foreign Court 
upon the facts which were then before it.' 

TietLoi lis alibi 94. The mere pendency of proceedings in a foreign Court 
the other will not, however, prevent an English Court from exercising 
foreignC^irt. jurisdiction about the same matter at the instance of the 
same plaintiff. The doctrine of lis alibi pendens, which 
affords a good defence where two Courts have concurrent 
jurisdiction within the same dominions,^ subject, of course, 
to any domestic legislation defining the relation between such 
Courts, has no application where the other action is pending 
in a foreign Court. Indeed, to admit the plea in the latter 
case would be often attended with great injustice to the 
plaintiff, for it would enable the defendant to gain time to 
remove his assets from one jurisdiction to another, and the 
decree which the plaintiff might eventually obtain in one 
State would become practically unfructuous. Seeing, more- 
over, that the plaintiff cannot escape the necessity of a double 
action, inasmuch as he would not be permitted in England to 
enforce his foreign judgment by prompt execution, but would 
be compelled to bring a fresh suit upon it, he ought not, in 
fairness, to be denied the right to proceed with his foreign 
suit concurrently with a similar action in an English Court, 
in order to obtain speedy satisfaction of his claim. A certain 
inconvenience may no doubt be felt by a defendant in 
having to defend a multiplicity of actions concerning the 
same matter. But the answer to this objection is given 
by Camden, J., in Bayley v. Edwards'^ : — " As to the incon- 

1 Shand V. Lu Boisson (1874), L. R. 18 Eq. 283 ; MesHna v. Fetrocoehino 
(1872), L. R. 4 P. 0. 144, 157. 

* Castrique v. Behrent (1861), 30 L. J. Q. B. 163. 

3 Ostell V. Lepage (1851), 5 De G. & S. 96, 105 ; and Section 12 of Act XIV. 
of 1882 (the Code of Civil Procedure for India). 

* 3Sw". (1792), 711. 
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yenience," he said, " considering the difficulties of adminis- Chap. VII. 
tering justice between parties occasionally living under 
separate jurisdictions, I think the parties ought to be amen- 
able to every Court possible, when they are travelling from 
country to country ; and we must then endeavour to correct 
the mischief of these double suits as much as we can by 
allowing in each country the benefit of all the other proceed- 
ings in the other part of the king's dominions." The learned 
judge was here dealing with a Jamaica case. The question, 
rather, is one of the balance of convenience, and it is now 
well established that the mere existence of a lis alibi pendens 
abroad at the date of the commencement of a suit in England 
for the same matter wiU afford no defence to the prosecution 
of the latter.^ It must be shown that there is vexation 
actually caused to the defendant, and that without any 
necessity for it, before an English Court will interfere by 
putting the plaintiff to an election between the English and 
the foreign suit. The principles by which the Court ought 
to be guided in applications of this nature were fully ex- 
amined and discussed in the case of McHenry v. Lewis^ and 
the decision in that case was referred to by Lord Justice 
lindley in a subsequent case as a " most valuable " one. 
" As I understand it," said the Lord Justice, " it comes to 
this : that where the plaintiff is suing in this country and 
also abroad in respect of the same matter, and a motion is 
made to compel the plaintiff to elect, it is not sufficient for 
the person so moving to point out that there are two proceed- 
ings being taken with reference to the same matter ; he must 
go a step further, and show that there is vexation in point of 
fact ; that is to say, that there is no necessity for harassing 

1 Cox V. mtchell (1859), 7 0. B. N. S. bb ; Scott v. Seymour (1862), 1 H. & 
0. 219, 229 ; The Mali Ivo (1869), L. R. 2 A. & E. 356 ; The Caiterina 
Chiazzare (1876), L. R. 1 P. D. 368 ; Thornton v. Thornton (1886), 11 P. D. 
176 ; Mutrie v. Binney (1887), 36 Oh. D. 614. 

> 22 Gh. D. (1882), 397, oonfizming 21 Gh. D. (1882), 202. 
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^^^°^'^^' the defendant by double litigation. Moreover, I think the 
Court ought to be very cautious before it interferes in eases 
of that kind, and for this reason : the Court here is not, and 
cannot be, aKve to all the advantages which a person may 
expect to derive from suing in the foreign Court."^ And it 
appears that the same principles will be applied whether the 
earlier proceedings were begun in England or abroad. Thus, 
in Hymen v. Hehn^ where the defendant in England took 
proceedings abroad, it was held that a special case of vexation 
must be made out in order to restrain him. The double 
proceedings will be more readily interfered with where the 
English Court is familiar with the procedure of the competing 
Court, as, for example, if the other action is pending in Scot- 
land, Ireland, or in a British dependency, where similar 
remedies are afforded as are available in England, and where 
execution on the English judgment can easily be done, than 
where the action is pending in a country politically foreign.^ 
The Scotch Courts follow in this matter very much the same 
rule as the English. Thus, in the case of Cochrane v. Faul^ 
Lord Neaves expressed it in these terms. " There seems," 
he said, "no incompetency in a creditor bringing several 
suits against his debtor in several coimtries for the same debt, 
if there is jurisdiction in all, though there is always an 
equitable power and duty of control in each tribunal to see 
that there is not on the whole an improper and oppressive 
accumulation of litigation or diligence." Whether, sup- 
posing both actions to proceed simultaneously, an earlier 
judgment obtained in the foreign suit can be pleaded 
in the English suit as vbb judicata^ is a question which 
can scarcely be said to be settled. In The Detta^ case 

1 Peruvian Guano Co, v. BoeJewoldt (1883), 23 Ch. D. 226. 
» 24 Ch. D. (1883), 631. 

• MeSenry v. Lema, cited supra, 

* 20 a. of Sees. Rep., 2iid Ser. (1867), p. 178. 
» 1 P. D. (1876), 393. 
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the question was answered in the negative ; but in a more 
recent case, Pearson, J., was not prepared to say, without 
a closer examination of the rules of Court, that a defendant 
was not now at liberty to set up as res judicata a decision on 
the points at issue by a Court of competent jurisdiction during 
the process of the action.^ This doubt may be justified with 
reference to the rule of Court permitting a defendant to plead 
a defence arising since action brought, subject only to a ques- 
tion of costs. But if the jurisdiction of an English Court to 
deal with a suit is not ousted by a lis pendens relating to the 
same matter in a foreign Court, it does not appear to be a 
very sound doctrine to hold that this jurisdiction is imme- 
diately taken away if the foreign Court happens to decide 
before the English Court does so. A jurisdiction once legally 
vested in a Court should not be liable to be divested by some- 
thing which is subsequently done by a foreign Court under a 
different sovereign authority. In accordance with the maxim, 
Judex tenetur impertiri judicium suumy a judge who has juris- 
diction is bound to give justice to those who ask for it. And 
the only ground on which the contrary view could be sup- 
ported — ^namely, to avoid the possibility of conflicting deci- 
sions in regard to the same subject-matter — would, at all 
events, have no weight in a country like France, Belgium, 
or British India, where the merits of the foreign judgment 
are open to review,^ In this matter, however, as in all ques- 
tions properly dealing with the procedure of actions, the 
precise course to be taken must be determined according to 
the law of each court.* And it is with distinct reference to 
the rules framed under the Judicature Acts that Pearson, J., 
expressed his doubts as to whether the doctrine laid down 

1 EouBton V. Sligo (1885), 29 Ch. D. 464. 

^ Gf. Centra de Droit International Frive, par Gh. Brochfir, III., § 21, 
p. 112. (1886.) 
3 Bar, § 473, p. 1008, Gillespie's translatioii. 
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^^^^' ^^' in The Delta on the point here discussed would now hold 
good. 



"We have thus gone through the various topics in which 
the conflict of laws appertaining to different independent 
States comes most conspicuously into play. And although 
the positivism of the English school of jurisprudence has 
given it a character which is markedly at variance with the 
jurisprudence of the European Continent, the tendency of 
the more recent literature and case law is unquestionably to 
deal with questions on which the rights of foreigners depend, 
or in regard to which foreign laws may justly claim to have 
effective operation, in a spirit of larger toleration, and with 
due respect to principles of law which have gained general 
recognition amongst civilised nations. We have endea- 
voured in the foregoing chapters to deal with the subject 
of private international law in a manner which would 
simplify its study, and to indicate its leading principles 
not only from the point of view of general European 
jurisprudence, but more particularly as accepted by English 
judges and*text-writers. Fortunately the case law available 
is abundant, and expositions by such eminent judges as 
Lords Brougham, Eldon, Stowell, Westbury, Chelmsford, 
Hatherley, Blackburn, and Selbome — ^to mention here only 
a few of the distinguished men whose decisions have been 
constantly quoted in the preceding pages — serve as beacon 
lights to illuminate the path of the diligent student, and 
prove that the principles which determine the law applicable 
to the reciprocal relations between subjects of different 
States are not propounded arbitrarily and at haphazard, but 
in accordance with the dictates of sound reason and in 
furtherance of justice. The incessant development of human 
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activity in territories subject to diverse sovereignties, and the ^°^' ^^^' 
ever increasing relations between strangers— who constitute at 
the present time an important section of the actual popula- 
tion of each State — and citizens, give an importance to the 
subject of the present treatise which of itself necessitates the 
acceptance of certain uniform principles, and which finds a 
practical expression in international conventions like that of 
Paris of 1883 and of Berne of 1885, and in the unmitigating 
efforts of congresses held under the auspices and guidance 
of such men as Parodo, Lieber, Bluntschli, Field, Beach- 
Lawrence, Lorimer, Mancini, Selopis, Woolsey, Asser, 
Eobin, Jacquemyns, Alphonse, Eivier, Mass^, and Westlake. 
Some of these great workers, alas ! have gone away from us. 
But the spirit they evoked survives, and there is a feeling 
abroad in each civilised State that it is not only an inde- 
pendent organism, a persona which desires above all to main- 
tain autonomy and liberty, but that it has a mission also to 
fulfil extraterritorially, which makes it impossible for it to 
restrict its activity within its own limits of sovereignty — a 
feeling, in short, that each State is but a member of a great 
family of nations, and that there is, consequently, a need of a 
common law and a true community of rights.^ The stranger, 
as Laboulaye eloquently says, is no longer an enemy as in 
ancient times, a serf in the Middle Ages, and a waif in the 
last century; he is now a guest who enjoys all the civil 
rights which are accorded to a friend. But where there is 
a community of rights there must be a common law — ubi 
societaSy ibi jus. And it is to endeavour to ascertain the 
principles on which this common law may be based, and to 
set them forth with special reference to the requirements of 
students in this department of legal study, that is the object 
of the present treatise. In this department the student must 

} Cf . Diritto InUmazionale Frivato^ par Fasquale Fiore, terza edizione. Fre- 
fazione, p. 6. (1888.) 
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, forget the exolusiveness of his national teaching, and he 
must be prepared to find many departures from that funda- 
mental maxim of a feudal system — leges non valent extra-- 
territorium} At the present day laws not only do operate 
outside their own sovereign limits, but furnish, as we have 
seen, the only rule for the determination of many important 
legal questions between opposing litigants. To understand 
when they must be admitted to do so, and how they are 
to be judicially ascertained, constitute the teaching of that 
branch of jurisprudence which deals with the so-called 
comitaa nationuniy and is designated private international 
law. No subject can offer a more interesting course of study 
to the student of law than the prosecution of this double 
inquiry ; none opens out to him a larger field for instructive 
investigation ; and none possesses a richer and more compre- 
hensive literature. In entering upon it the student leaves 
the dry bones of any one system of positive law behind him, 
and at every step forward he feels the freshness and freedom 
of the inquiry which lies before him. His view is no longer 
confined to one narrow groove, marked by insular prejudices 
and characteristics. But it expands with cosmopolitan 
fulness imtil it embraces every system of law which can 
claim recognition from a civilised State. The Christian, 
the Muhammadan, the Hindu, and the Confucian stand 
here on the same platform of a common humanity ; and each 
can claim that his law, so long as it is not opposed to certain 
generally accepted principles of morality, shall be recognised 
whenever a proper case for its recognition can be shown to 
exist. It is not the religion of a State, but its degree of 

^ In saying this, it is not forgotten that it is to the Italian jurists of tHe 
thirteenth century— who, f oUowing in the footsteps of Baldus and Bartolus, 
established the doctrine that personal laws extend their empire and authority 
so as to attach to the person everywhere— that we thus owe the first indica- 
tions of the modem theory as to the extraterritoriality of certain laws. Gf • 
Fiore, I. § 27, p. 49. 
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civilisation ; not the creed it professes, but the character of its * 

laws and the constitution of its courts which gives or give 
it a title to he considered a member of the family of nations. 
Once admitted into that family, its subjects are equally 
entitled to have their laws respected internationally, whether 
their religion be monotheistic or polytheistic, or whether 
the founder of that religion be a Moses, a Muhammad, a 
Buddha, or Christ. 
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Abandonment of Domicil, wliat necessary to constitute, 44. 

Absence, temporary, will not destroy domicil, 36. 

Act, capacity to, 53. 

Action, 

parties to, when determined by the lex fori , 192. 
jurisdiction in entertaining, 224. 

AcTOE SEQUITI7R FoRUM Eei, 106, 226, 228. 

Agency, 

form of, depends on the lex loci oMa or residence of the agent, 142. 

so, relation between principal and agent, 142. 

relation between third persons and principal governed by the lex 

loci actii8y 143. 
agent has primcl facie no authority to bind foreign principal, 144. 
provisions of the Factors Act, 1889... 144. 
law of the flag, 145. 

ratification of unauthorized acts of agents, 146. 
effect of ratification, 146. 

Agent. See Agency. 

Aliens, 

who are, 21. 

acquisition of British nationality by, 21. 

status of, 26. 

equal in sight of law with native subject, 48. 

have right to trade names, 182. 

Allegiance, indissoluble, not now recognized except in Bussia, 29. 

Ancient Times, private international law in, 3 — 10. 

Anglo-Indian domicile 38. 
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AvOLO-TuBKUH domicil 39. 
AB8iONiCEirT8, general and particular {q. v.) 
Attxiliabt PfiOOBSDiKas. See Procedure, 



Bakoboft Tbbatiss, 31. 

Bakkbttftcy, 

effect of, on capacity, 52. 

effect of, on personal estate of the debtor, 91 et ieq. 

jurisdiction in, based on domicil or residence, 91. 

English bankruptcy carries all moyeables and immoyeables within 
the British dominions, 93. 

title to immoyeables of trustee in, perfected by compliance with 
the lex situsy 93. 

foreign bankruptcy confers title to English moyeables and im- 
moyeables, but title to latter to be perfected by English law, 94. 

passes choees in action^ 94. 

Babbister, his right to sue for fees, goyemed by law affecting his 
bar, 107. 

Bills of Exchange, principles of priyate international law applied 
to, 117—124. 

Business, 

places of, may be deemed to be domicil of juristic persons, 44. 
and also of other persons, 35. 

Capacity, 

effect of bankruptcy on, 52. 
to act, depends on lex domiciliif 53 — 57. 
but sometimes on lex loci actUe, 56. 
of juristic persons, 74. 

of corporations to acquire land depends on the lex aituSy 77. 
See Marriage; Contracts; WiUe, 

Oession of Tebbitoby, exercise of option on, 19. 

Change of Domicil, effect on right of succession to personal estate, 
87—90. 

Ohobes in Action, 

former law as to assignability of, 91. 
pass on bankruptcy, 94. 
lusnigmnent of, 95. 
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OivrL Peooedtjse Code of India, 79, 222, 240. 

CivrL Status, depends on lex domicilii, 47. See Domidl. 

Collisions at Sea, 151. 

Colonies, naturalisation in, 24. 

CoiroiTiONS required to make foreign judgments effective, 234. 

Construction. See Contracts ; Wills ; Matrimonial Domicil, 

CoNSULAB Office, does not create domicil, 38. 

Conteaots, 

corporations may sue on, 75. 
when contract obligations descend to heirs, 98. 
theories as to law, applicable to, 100. 
forum of debtor gives jurisdiction in, 106. 
preliminary rules applicable to. 111. 

contracts contrary to international comity, not enforceable, 
111. 
illegal by, lex fori, not enforceable. 111. 
impossible, not enforceable. 111. 
illegal by lex loci solutionis, not enforceable, 1 12. 
reyenue and penal laws of other countries ignored, 113. 

unless the contract is rendered yoid for non-compliance, 
114. 
contracts time-barred by EngHsh law, will not be enforced, 
114. 
law goyeming the intrinsic validity and effect of contracts, 114 
et seq, 
validity with reference to making of contracts depends on the 

lex loci actUs, 115. 
performance depends on the lex lod 
solutionis, 115. 
question of interest, 116. 

currency, 116. 
bills of exchange, 117 — 124. 
quasi contracts {q, v,) 
law applicable to form of, lex lod contractus, 126. 

except as regards contract of immoveables, 128. 
proof of, governed by lex fori, 129, 132. 
remedy for breach of, governed by lex fori, 130. 
construction of, governed by intention of the parties or by the 
lex lod, 136. 
marriage contracts by the law of the matrimonial 

domicil, 137. 
contracts, affected by commercial customs, 141. 
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OOITTENTION OF BeSNE, 166. 

given effect by 49 & 60 Vict. c. 33... 168. 

OONVBNTION OF FAAIS, 175, 177. 
COPYBIGHT, 

what is, 164. 

rules of international copyright founded on reciprocity, 164. 

difference of, between published and unpublished writings at 

common law, 165. 
history of international copyright, 166. 
conditions for Order in Council to give effect to Convention of 

Berne, 168. 
rules governing copyright of foreign authors, 168 — 170. 

and those of authors whose countries have not joined the 
Convention of Berne, 170. 
no copyright in works not published first in England, 171. 
copyright, if work published first in England, provided author 

resident in England at the time, 171. 
8€CU8, if author not resident in England, 171. 
possible exception in case of colonial residence, 172. 
American law respecting, 172. 

CORPOEATIONS, 
domicil of, 44. 
capacity of, to act, 74. 
may sue on contracts, 75. 

nature of its constitution depends on lex domicilii^ 75. 
capacity to acquire land depends on lex situSy 77. 
liability to income tax, 77. 
Eules of Supreme Court respecting, 77. 

CURBENOY, 116. 



Denization, 25. 

DrvoEOE, 

exercise of ** option" on, 20. 
domicil of wife, in case of, 40. 
jurisdiction in, founded on domicil, 66. 

but sometimes on mere residence, 67. 
sufficiency of grounds of , regulated by the lexforif 68. 
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DoMidL, 

distinguished from nationality, 34. 

what constitutes Toluntary, 35. 

of necessity, 38. 

Anglo-Indian, 38. 

Anglo-Turkish, 39. 

of married women, 40. 

of infants, 40. 

of orphans, 40. 

of origin, 43. 

of juristic persons, 44. 

determines dyil status, 50. 

jurisdiction in divorce, &c. See Divorce ; Wills ; Juri^ 
diction; Foreign Judgments. 
law of. See Lex domicilii. 



EviDENCB regulated by the lex fori, 195. 

Exile involuntary, effect on domicil, 37. 

EXPATMATION, right of , 29. 

ExTSA Tebbxtosixtm Jtts dioenti imfune non pabetub, 225, 228. 

Faotobs Act, 1889.. .144. 

Flag, law of, 145. 

does not protect liability in torts, 157« 

FoEEiGN AuTHOBS. See Copyright. 

FoBEiGN CouBTS. &Q& Foreign Judgments ; Jurisdiction. 

FoBEiGN Judgments, 

how treated internationally, 219. 

current theories : (1) its adoption as domestic, 220. 

(2) as a ground of action, 222. 

(3) as evidence of original liability, 223. 
when given effect to in England : the foreign Court must have 

had jurisdiction, 224 et seq. 
other conditions necessary to make foreign judgment a res 
judicata : 
it must have gone on the merits of the case, 234 — 5. 
it must be free from fraud, 234, 235. 
it must not totally disregard *' the comity of nations,'* 234. 
it must be consistent with natural justice, 234, 236. 
R.I.L. S 
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FOBBION JvDQUEsrrB— continued. 

merits of, not examinable, 238 et eeq, 
except in India, 240 

and in some other countries, 240. 
mistake of law in, admitted by both parties, vitiates, 239. 
judgment of natiye Indian Courts, how treated, 241. 
in rem, its effect, 242. 

its binding character all oyer the world, if passed by a 

competent Court, 243. 
when ayoided by fraud, 244. 
when it will end proceedings respecting the same subject-matter, 
247. 

FoBKiGN Law, proof of, 216, 217. 

FoBEiGN Limitation Law, not enforced if remedy merely barred, 1 14. 

Foreign Penal Laws, not enforced extra-territorially, 114. 

Foreign Beyenue Laws, not generally protected extra-terri- 
torially, 113. 

Foreign Soyereigns, 

position of, in monarchical States, 78. 

rules of Indian law respecting natiye Indian princes, 79. 

Formalities of Contract, by what law goyemed, 127. 

Fraud 

yitiates a foreign judgment in personam, 235. 
when, ayoids a foreign judgment in rem, 244 — o. 

French Law goyems all French subjects, in a French court, though 
domiciled abroad, 50. 

General Assignments, yalidity of, determined by lex domicilii, 86. 

Heirs, transmission of liability on contracts to, how regulated, 98. 

Immaterial Eights. See Copyright; Patent; Trade Mark; Indue- 
trial Designs ; Trade Name, 
how different from other /ura incorporates, 163. 
assignment of, 185. 

Immoyeables. See Lex situs. 

Incapacity. See Capacity, 

Income Tax, payable by foreign corporations only on English profits, 

77. 

Industrial Designs, 177. 
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Infants, 

domicile of, 40. 

exercise of ** option " by, 20. 

Interchange of Traffic, basis of international law, 1. 

Intbeest, 116. 

International Copybight Act, 1886... 90. 

Judex tenbtub impbbtiri Judicium suum, 246. 

Judgment, 

in rem binds moyeables, 86. 

mode of enforcing, depends on lex fori t 205. 

exception thereto, 207. 
foreign. See Foreign Judgments, 

Judicature Act, 1873, proyisions of, as to assignability of choses in 
action, 91, 92. 

JxTDioiAL Separation, 68. 

Jurisdiction, 

in divorce based on domicile, 66. 

in bankruptcy based on domicile or residence, 91. 

service out of, 213. 

in Indian law, 215. 
when English Courts will recognise jurisdiction of foreign Courts, 

224. 
what is voluntary submission to found jurisdiction, 225 et ^, 
mere possession of moveable property does, not found, 283. 

Juristic Persons, 
capacity to act, 74. 
domicile, 44. 
in Indian law, 45. 

Jus cogens in copyrights, 163. 
exigendi, 96. 
sanguinis, 16. 
soli, 16. 

Legal Personality consists of political status and civil status {q. v.). 
Leges non valent extra Territorium, 250. 

s2 
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Leoiumaot, 

depends on lex domicilii, 69. 

right of illegitimate children, when recognised in English law, 71* 

LEarmcATio peb STTssEQUE^rs Matbdconium, 71. 

Lex DoMioiLn, 

determines capacity to act, 63. 

essentials of marriage, 67. 
legitimacy, 69. 
legitimation, 71. 
constitution of corporations, 76. 
juridical capacity of corporations, 76. 
yaHdity of general assignments of moveables, 86. 
succession at death, 86. 
assignment at marriage, 87. 
yalidity of wills, 88. 
exceptions, 89. 
effect of bankruptcy on moyeables, 91. 
applied to wills of foreigners, 130. 

Lex Fori, 

determines grounds of divorce, 68. 
contracts illegal by, not enforced. 111. 
determines period of limitation of actions, 114. 

priorities, 209. 

proof of contracts, 129, 132. 

remedy on breach of contracts, 130. 
See Procedure, 

Lex Loci Acrts or OoNTRAcrtrs, 

sometimes determines capacity to act, 66. 

form of marriage governed by, 68. 

application of, to contracts, 131. 

when affects validity of contracts, 116, 

form of contracts, 128. 

determines construction of contract, 136. 

form of agency, 142. 

relation between principal and agent, 143. 

third parties, 144. 
Lex Loci Celebrationis, 68, 97. 

Lex Loci Solutionis, 

applied to contracts, 102, 103. 
contracts illegal by, not enforced, 112. 
when affects validity of contracts, 116, 
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Lex SiTtrs, 

goyems effect of marriage on immoyeables, 62. 
exception in S. Africa, 63. 
capacity of corporations to acquire lands, 77. 
disposition of immoveables, 82. 

moyeables in particular assignments, 84. 
ships in particular assignments, 90. 
as affecting assignment of land on bankruptcy, 93. 

Limitation of Actions, 
period of, 196. 

exception, 199, 201. 

Lib Aubi pendens, when plea of, effective in staying proceedings, 244. 

Locus eegit Actum, 53, 84, 94, 127, 133. 

Mabitime Law, 158. 

Mabeiaoe, 

essentials of, depend on lex domicilii, 57. 
form of, depends on lex loci actus, 58. 
must be monogamous, 60. 

except in Lidia, 61. 
effect of, on property of spouses, 62. 
immoveables, 63. 
personal relation of the spouses, 65. 

Mabbiage Settlements, effect and validity of, governed by the law 
of the matrimonial domiciL, 63. 

Matititet) Women, domicil of, 40. 

Matrimonial Domicil, 
what, 63. 
governs construction of marriage contracts, 137. 

Maxims, 

actor sequiiur forum rei, 106, 226, 228. 

extra territorivm, jvs dicenti impune non jparetur, 225, 228. 

judex tenetur impertiri jvdicimn suum, 246. 

leges non valent extra territorium, 250. 

locus regit actum, 53, 84, 94, 127, 133. 

mohilia sequuntur personam, 81, 84, 91, 97. 

mobilia ossibus inhosrent, 81, 84, 91, 97. 

nemo potest exuere patriam, 29. 

omnis ratiJiabitio retrotrahitur et mandato priori csquiparaiur, 146, 

qui fadt per alium, facit per se, 143, 

uhi societas. Hi jus, 249, 
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Meloha, position of, under Hindu law, 3. 

Mebits, 

of foreign judgment not examinable, 236. 

except of foreign Asian or African Court in British Indian 
court, 240. 

Middle Ages, 

priyate international law in, 4 — 10. 
achievement of the jurists of, 9. 

MmoB, domioil of, 40. 

Mistake of Law, 239. 

mobiua ossibtts inhjebent, 9, 81, 84, 91, 97. 

MoBiuA BEQTTxmTXTB Pebsonam, 9, 81, 84, 91, 97. 

MoBAL Sense, laws of one nation opposed to, of another nation, not 
enforced, 51. 

. MoBATOBiTTM, effect of foreign proyisions relating to, 120. 

MOYEABIiES, 

general assignment of, goyemed by lex domicilii^ 86. 
particular assignment of, goyemed by lex aitua, 84. 
bound by judgment in law of Court of sittis, 86. 
effect of bankruptcy on, 91. 

Nationality ob Political Status, 
theories for determining, 16. 
how determined in Eome, 16. 

England, 16, 19. 

America, 17. 

France, 17. 

Germany, 18. 

Italy, 18. 
how acquired in England, 19. 
how formally determined, 27. 
plurality of, 28. 

cesser of one, depends on acquisition of another, 31. 
idea of, 32. 

questions to which applicable, 33. 
distinguished from domicil, 34. 

Nativb Cotjbts op Indian States, how their judgment is treated, 
241 et seq. 

Native Pbinoes op India, rules applicable to, 79. 
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Natural Justice, what, 236. 

Natuealisation, 
how affected, 21. 
effect of, 23. 
in the Colonies, 24. 

Nemo potest Pateium exubre, 29. 

Nineteenth Century, history of private international law in, 10 — 14. 

Obligations. See Contracts; TorU; Wills. 

OFnoiAL Besidence, effect of, in constituting domicil, 38. 

Omnis batihabitio retrotrahitur, etc., 146. 

"Option," 
what is, 19. 

on cession of territory, 19. 
on diyorce, 20. 
on widowhood, 20. 
by infants, 20. 

Origin, domicil of, 43. 

Orphans, domicil of, 40. 

Parliamentary Besidence, no proof of domicil, 38. 

Particular assignment of moyeables, 84. 

Parties to Action, how far determined by the lex fori, 192 — 194. 

Patent Bights, 
what are, 173. 
international aspect of, 173. 
rules of, 173. 

Convention of Paris regarding, 175. 
effect of 46 & 47 Vict. c. 57 on, 175. 

Penal Laws, foreign, not enforced extra-territorially, 52. 

w 

Personal Law, scope and operation of, 5. 

Persons, capacity, state and condition of, governed by what law, 50. 
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PounoAL refugees do not lose domicil of origin, if absence in- 
voluntary, 37. 

PounoAL Status. See Nationality, 

P&INOIFAL. See Agency, 
foreign principal, 144. 

Pmoettt, determined by the lex fori, 209. 

Peivatb International Law, 
basis of, 1. 
meaning of, 1, 2. 
development of, 2 — 14. 

in ancient times : among the Hebrews, 3. 
the Eomans, 4. 
in the middle ages : early portion, 4. 

later portion, 6 — 10. 
during the nineteenth century, 10 — 14. 

Pbooedttbe, 

nature of the inquiry respecting the law applicable to, 188. 
difficulty in distinguishing between question of essentials and of 

procedure in obligations, 190. 
lex fori on parties to an action, 192. 
governs evidence, 195. 

limitation of actions, 196. 

probably different in India, 198. 

and on the Continent, 198. 

may be excluded if right exting^uished, 201 . 

mode of enforcing mode of judgment, 205. 

exceptions, 207. 
right of set-off, 208. 
priorities, 209. 
law applicable to auxiliary proceedings taken in aid of a suit 
extra-territorially, 210 et seq, 
form of oath and mode of recording evidence governed by 

the law of the place where judicial act is done, 212. 
probative value of such evidence determined by the/orwm, 212. 
rules of English law as to service out of the jurisdiction, 213. 
Indian law as to service out of the jurisdiction, 215. 
proof of foreign law, 216, 217. 
res judicata. See Foreign Judgments, 
lis alibi pendens {q, v,), 

Professiones Juris, 5. 



INDEX. 265 



Quasi CoirrBAOTs, 
examples of, 125, 
law applicable to, 125 — 127. 

Qui FAOIT FEB AuUlf, FAdT FEB Se, 143. 



Eatifioation, 146. 

Eectjfebatio, the first outline of a system of international justice, 4. 

Belegatio, if perpetual, gaye necessary domicil, 37. 

Besidence, 

wliat necessary to constitute domicil, 35. 

occasioned by parliamentary duties, creates a domicil, 38. 

of officials, effect of, 38. 

Ees judicata. See Foreign Judgments, 

Eestitution of Conjugal Eights, 68. 

Eeyenue Laws, foreign, not enforced, 113. 

Eule of the Egad, 158. 



Set-off, right of, 208. 

Ships, validity of disposition of, depends on lex aituSy 90. 

Slaves, contract relating to, when may be enforced, 51. 

SOVEBEIGN, 

position of, in monarchical States, 78. 
suits by or against, 79. 

Status, 

what is meant by, in legal sense, 47. 

political, as distinguished from civil, 15, 16, 48. 

law of domicil governs, 50. 

Statute Theoby, 6. 
its origin, 7. 
its principles, 8. 
B.I.L. 
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Statutes, 

22 Hen. Vm. 0. 8 25. 

12 & 13 WilL m. 0. 2 25. 

8 Anne, o. 19 164. 

4Geo. n. 0. 21 73. 

53 Geo. m. c. 159 156. 

54Geo. m. 0. 136 167. 

5 Geo. IV. 0. 113 112. 

IWm. IV. 0. 22 211. 

l&2Viot. 0. 59 167. 

3&4Viot. c. 105 211. 

6&7 Vict. 0.98 112. 

7 &8Vict. 0. 12 167, 169 

15 & 16 Vict. c. 12 168. 

17 & 18 Vict. 0. 104 160. 

22 & 23 Vict. o. 63 218. 

24 & 25 Vict. 0. 11 218. 

24 & 25 Vict. c. 114 26, 89 

24 & 25 Vict. c. 121 41. 

25 & 26 Vict. c. 63 155. 

31 & 32 Vict. c. 54 240. 

33 & 34 Vict. c. 14 16. 

35 & 36 Vict. c. 39 31. 

38 & 39 Vict. c. 12 168. 

44 & 45 Vict. o. 21 65. 

45 & 46 Vict. c. 61 117. 

46 & 47 Vict. 0. 52 93. 

c. 57 175, 183. 

49 & 50 Vict. c. 33 90, 168. 

50 & 51 Vict. c. 28 186. 

52 & 53 Vict. c. 45 144. 

Studei^t, residence as, does not constitute domicil, 36. 



Things, law of, 80 et aeq, 

rights to, different theories respecting, 80. 

See Contracts; Moveables; Immoveahlea ; WUh. 

TOETS, 

law applicable to, 149. 

must be suable by lex loci actus, 149. 

and also by the lex fori, 151. 
effect of Merchant Shipping Act as to torts at sea, 157. 
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Tkade Mabks, 177. 

mfringement of, punished criminally, 186. 

Trade Names, 178. 

aliens have a right to, 182. 

TJbi Soctetas, ibi Jus, 249. 



Widows, exercise of " option " by, 20. 

Wills, 

validity of, 87. 

in English law, 88. 
of foreigners, 134. 
of British subjects, 136. 
construction of, 137 — 9. 
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